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ABSTRACT

AN EXAMINATION OF NEW JERSEY’'S PROCUREMENT LAWS AND
REGULATIONS: ANALYZING THE IMPACT ON PRIVATE SECTOR
COMPETITION

Dominic Jude Novelli

The New Jersey Legislature must take a closer look at the current public
procurement process in order to create a more competitive environment and encourage
more private sector enterprises to participate. This study utilized quaetdata
supplied in two different survey instruments — one presented to public procurement
professionalsn=165) -- and the other to private sector leaderd%4). In both surveys,
respondents were asked to share their opinions on a number of specific components
within New Jersey’s procurement process and the impact that these components had in
encouraging or discouraging a larger base of potential suppliers.

A comparison of the quantitative data generated by both surveys illustrategl str
positive associations between the two on a number of different aspects of therskey J
procurement system including: the vast amount of paperwork in a bid document, the
time between a bid’s advertisement and its opening; government paymeabtasget
“low-ball” bidding, and the inefficient bidding process. The findings published in this
manuscript demonstrate that there are notable flaws in New Jersetitsgexis
procurement process that need to be addressed through further detailed stubdgsas we
the implementation of consequent adjustments designed to create a moneeeffecti

efficient, and competitive procurement system for New Jersey’s public agenci
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INTRODUCTION

Throughout the United States, leaders of governmental entities are challenge
each year to formulate budgets to fund the work of their jurisdictions, rafiecti
respective constituent needs as well as responding to the calls to hold the line on
spending and property taxes. In order to provide the services and programs necessary to
meet constituent needs, governmental entities procure hundreds of millions ofidollars
goods and services to meet their mandates and conduct their business. As Susan A.
MacManus notes in her examination of public procurenigoitig Business with
Government“The magnitude of government purchase staggers the mind even more when
one takes into account the other governments that are active buyers: fifty state
governments and 83,186 local governments (3,042 counties; 19,200 municipalities;
16,691 townships and towns; 14,721 school districts; and 29,532 special districts)”
(MacManus 1992, 3). The number of federal, state and local governments doing business
means that the volume of transactions is massive. “Each day, governmergsagenc
across the country publish thousands of requests for goods and services, for which they
will spend hundreds of billions of dollars over the course of a single year. Acctwoding
Governing.com, the federal government will spend $470 billion in 2006 on such requests.
State and local spending on goods and services reached $466 billion in 2005 and is
expected to climb to more than $550 billion by 2009,” (Pickett 2006, 20) reports Mike

Pickett inContract Management



Because of the huge volume of parties engaging in these transactions, the need to
have in place specific laws to regulate the procurement of goods and servicpahiit
dollars is, without question, critical. In hundreds of cases throughout the Unitesl, Stat
government officials and vendors alike have been convicted of corruption and graft in the
public procurement process, thus breaking the laws that protect public taxpaysr dolla
and ensure the dollars are used for their intended purpose: to fund the work of
governmental entities. Yet Steven Kelman (1990) makes the counter —argument that
public officials are no more likely than anyone else to have their hands in.thadided,
under his watch as President Clinton’s Chief Procurement Officer (paiv18), there
were major liberalizing of procurement controls that produced a quantum leap in
government credit card usage — making small purchases especially noeateffThese
procurement laws must strive to make the process more efficient all treeputting up
barriers to corrupt practices.

Procurement laws vary considerably across the United States. For instaree, som
states give local jurisdictions the ability to purchase goods and servitesitithe need
for sealed, competitive bidding, and at higher bid thresholds than others. Varioes entiti
require differing levels of paperwork and are guided by diverse regudadind laws that
define the public bidding process. In New Jersey, the highest bid threshold possible for a
governmental entity is $36,000 (New Jersey Local Finance Notice, 2010-13). Thus if a
good or service is estimated to cost in excess of $36,000, the purchasing agent is required
to procure the item through a competitive sealed bid process, with some statutory

exceptions. The exceptions range from professional services (i.e. ati@ngyeers,



architects, or physicians) to those items purchased utilizing a Federahaidyisey
cooperative purchasing agreement. Local governments have the ldgat@alpiggy-
back” on pricing for a given period of time. Outside of the exceptions noted in the law,
competitive bidding must take place.

When establishing a competitive sealed bid under the Local Public Contracts
Law, the State of New Jersey requires jurisdictions to include specific dotsifae
bidders to complete and/or submit in the sealed package in order to be judged as a
responsive bidder. Some of these items include: a non-collusion affidavit, a disclosure
statement (N.J.S.A. 40A:9-22-1, et seq.) indicating whether the bidder has\e relati
working for the governmental entity, a statement of ownership (N.J.S.A. 52:25-24.2 et
seq.), a statement of affirmative action compliance (N.J.S.A. 10:5-31, et seq./ N.J.A.C
17:27), Americans with Disabilities Act (ADA) certification (42 U.S.C. S12 Rublic
Works Contractor Registration Act Certificate (N.J.S.A. 34:11-56.48), consent of
insurance, a bid guarantee, a performance bond or consent of surety, a business
registration certificate (BRC), a form to acknowledge receipt of addendalisclosure
of the use of any subcontractors (New Jersey Local Public Contracts LA®,A
40A:11-1 et seq.). Depending on the type of bid — whether of a good or a service — and
the estimated value of the contract, a number of these documents must be completed by
the vendor and returned in the sealed package. In addition, some entities have the right to
request that additional documents be included in the process. The County of Bergen
(NJ), for instance, asks vendors to complete a form called the “Direct Rahanci
Disclosure of Campaign Contributions.” As the cover document indicates, “campaign

contributions to the County Executive, individual members of the Board of Chosen



Freeholders and Constitutional Officers should be disclosed to the public as part of
transparency in government” (County of Bergen).

Under the laws of the State of New Jersey, if some of these documents are
deemed necessary in a specific bid and are not completed by a bidder and rettiraed |
sealed envelope, the bid will be automatically thrown out, without any abilitiidor t
bidder to cure the defect. These laws pertain to the lowest bids submittedl a&sazel
result of these regulations, the state restricts local governments) &itvard contracts
to the best bidder who offers a competitive price. Flexibility is thus cal, as1d with
it, the potential for the public sector to partner with otherwise responsiblégmtfiand
cost-effective vendors.

Consequently when fewer companies elect to participate and submit sealed bids in
the procurement process, the competition is obviously not as rigorous. With fewer bids
entered, governmental entities are forced to choose from a smaller pool o§biddea
result, it is quite possible that a governing body could be forced to pay a highepprice f
the same commaodity or service than if more vendors had submitted bids. In the end,
fewer bidders usually mean higher prices for the government and the possibility of
ineffective vendors, which ultimately means that the taxpayers will pay méued the
purchase of services or commodities.

The flexibility that the private sector craves in order to sell tpeality products
to a vast marketplace (the public sector) simply does not exist. As a resxii¢ngive
regulation, the paperwork hurdles, and the bureaucracy of the system, many bssiness
choose to forgo this plentiful market and instead look to sell to fellow private sector

partners — a business system that is more flexible and one that they bettéandders



Consequently, the selection of quality vendors to supply the public sector with needed
goods and services grows smaller and smaller.

While overly extensive regulation may be the chief factor that contributbe
shrinking competitive market for the public sector, it is important to note thatdhermat
least two other issues that may impact competition as well. The focus ohg@regron
overregulation of the procurement process can force public sector entitigtetfose
“low-ball” bidders, those whose products and services are substandard, thus causing
governments to spend even more money to rectify the inefficiencies. Under New Jer
statutes, the vendor who submits the lowest responsive bid is in prime position to receive
a contract award. However, just because a vendor enters the lowest bid, submits all the
required documents, and appears to be responsible, does not necessarily mean that vendor
is the best choice for the entity. Quite clearly, government is caughtfiictbetween
trying to balance its need for fundamental regulations to protect public dotiars f
unscrupulous officials and vendor corruption, and the need for flexibility in regulations
that will allow it to conduct it business in the most efficient and effectiaenar
possible. In both cases, the prudent usage of taxpayer dollars remains the paramount
concern.

The focus of this study is the procurement laws and regulations that govern public
purchasing in the State of New Jersey, and whether or not they create a dv&rfoent
the private sector to do business with the public sector. Without question, this issue is
critical to New Jersey’s local governments and to the citizens of tlee $tahe research
gathered indicates that competition has indeed been stifled by overregulatibe and t

inflexibility of the established laws, then changes in New Jersey’s puiolatirement



system may be warranted. When fewer and fewer private sectorsectitiese to submit
sealed bids to a public agency, then less competition means higher prices for the
government and the taxpayers that support its operations. In addition, public agencies
may be forced to do business with companies that are less responsible and cost them
more in the long run. Ultimately, higher prices for goods and services tramstate i

higher property taxes for the property owners. Alternately, when thetariggea pool of
participants in a bid process, New Jersey’s governmental agenciesade more
competitive pricing for a service or commodity — thus saving the agency, and the
taxpayers, large sums of money.

As noted previously, there may be other factors outside of New Jersey’s
overregulation of procurement that may be influencing competition in the process. Tw
factors that are most prevalent are low-balling and the payment process.

With respect to the concept of low-balling, it is possible that some vendors choose
not to pursue public procurement due to their frustrations with the practice of lomgballi
by other vendors. Quite simply, since vendors recognize that the apparent lowsidder i
in the proverbial driver’s seat under New Jersey procurement law, some unscrupulous
bidders may purposely submit bids that are far below the estimated value of a cgmmodi
or service contract just to receive the award. Once awarded the conttfaetgmyverning
body, the vendor will pursue change orders to the contract in order to add dollars to the
original award. Unfortunately, some vendors may get away with this decdégcause
the employees charged with the responsibility of monitoring the conimagtsiot have
the time, energy, or aptitude to do battle with the vendor. Under New Jersey law,

contracts can be increased — with governing body approval — up to a total of 20%



(N.J.S.A. 40A:11-1 et seq.). Thus a contract that was originally awarded abul lofv
$100,000 could possibly mean an additional $20,000 for the vendor. This is designed to
compensate a vendor for circumstances that were unforeseen during the bidoisg,pro
such as the removal of asbestos during a flooring replacement job. One wouldhargue t
an experienced and responsible vendor pricing such a job would reasonably assume that
given the type and age of the product, and the standards in place when the original work
was completed, that asbestos would be present and would need to be removed.

Due to the restrictions placed on New Jersey’s public agencies by ovetly stri
procurement laws, the practice of low-balling may be fairly common. Yieoiild be
noted that low-ball cases and change orders are not easily gauged due to the fact tha
local governmental entities are not required to report to the state anyctdimita
required an amendment due to a change order. Governmental jurisdictions have the
freedom to award contract change orders up to 20% of the initial award providdgethat t
governing body takes the formal action — in the form of an adopted resolution — to award
the additional dollars to the vendor. Itis only in the cases of change orders above the
20% threshold that must be processed through the State of New Jersey. Thi®negulati
widely known throughout the bidding community. As a result, vendors usually look to
restrict their change order requests below the 20% ceiling — thus avoidirrgdHeay”
of a state inquiry into the variation.

Without question and despite the establishment of prompt payment legislation in
many jurisdictions, the public sector payment process creates diffscidtisome. In
particular, smaller vendors who depend on a quicker cash flow system in order to make

ends meet struggle while awaiting their checks from government agenitheir



dealings with the private sector, vendors are more accustomed to repaymgnt
within specified shorter time frames, such as net 15, 20, or 25. As a result of financial
accountability measures that are put in place to protect the public sectonmgemer
for the most part — pays out on a more delayed timeline. Vendors accustomed to
submitting an invoice on a Monday and receiving payment by the following Friday from
fellow private sector enterprises are not going to realize that kind of redpopsgespite
the best of intentions of the public agencies. As an example, say that a vendor has been
awarded a contract to provide $50,000 worth of furniture to a public agency. Upon
approval of the award of that contract by the governing body, a purchase order for the
$50,000 worth of furniture is mailed to the vendor. At the same time, the receiving report
copy of the purchase order is forwarded to the user agency who will be accepting
delivery of the furniture. Once the furniture has been completely delivedetha user
agent is satisfied, the agent will then sign the receiving report and forwautthé t
treasury office. The vendor must also sign and submit its voucher from the purchase
order and forward it to the treasury office, indicating that the vendor hasefliitd end
of the contract. Once the two documents are matched up in the treasury office, the item
can be placed on the bills list which is approved by the governing body at its next
scheduled meeting. However governing bodies do not meet every week. At most, they
will meet every two weeks. Upon approval by the governing body, the check can then be
dated, cut, and mailed out to the respective vendor.

Following this timeline, there are a number of different possibilities thgt ma
delay the payment process on both ends of the transactions. If the vendor forgets to

return its voucher, the payment will not be made. If the user agent delays theipgpces



of its receiving report, the payment will be delayed. Once the paperwork has been
matched after the governing body has met, the item now has to wait until the next
meeting (two weeks later) in order to be placed on that bills’ list — anothgr dafiaile

the payment process is a simple one to follow, the numerous steps designed to protect the
integrity of the payment process and ultimately the public’s dollarsecseate hurdles

in the effort to “speed up” the payment process. Despite the fact that busiakesse
nearly 100% assured that the government’s check will not bounce, nonetheless some
private sector operations cannot extend their payment timetables that farheut in t
distance — particularly the smaller businesses. This may explain someedsbas

fewer and fewer private sector enterprises want to do business with Neyslpudic
sector.

With respect to the subject of extensive regulation of the procurement process, it
is important to note the vast amount of measures that are introduced each year that
address and impact public procurement throughout New Jersey. During the course of
the New Jersey State Legislature (2006-2007) session, 173 different pieceslatideg
were introduced directed at some part of the public procurement process in the state
(Valenti 2008). Moreover, in just the first week of the following session of the
Legislature (2008-2009), 43 of these measures were re-introduced for cormderati
(Valenti 2008). In June 2009, the New Jersey Legislature website indicatéd &haitls
concerning public contracts had been introduced (New Jersey State ueg)sl#t small
sampling of these measures include: A1198 — authorizes local contractor peeferenc
program; A1647 — requires vendors bidding on certain contracts to provide health care

benefits to their employees; A3516 — prohibits businesses that outsource jobssaversea



receive State contracts; S818 — requires that prevailing wages be paid bygtoostr
awarded bids for solid waste collection and transportation; and S2854 — which requires
contractors to provide the N.J. Dept. of Treasury with employment information about
contracts with public bodies (New Jersey State Legislature). In edobsef éxamples,

the legislation creates either additional obstacles for private sectoessss or even
limitations on their ability to win a specific award.

For instance under the terms of A1198 “the local contractor preference program,”
counties and municipalities would be forced to create a program whereby vendars withi
the county or municipality would receive automatic preference if theirdo&lao more
than 10% higher than the lowest responsive bidder — not located in the jurisdiction (New
Jersey State Legislature). In turn, an otherwise low and responsive walddrbe
boxed out of an award as a result of this mandate on local procurement offices. In each
of these legislative samples, additional barriers are being placed in fronenfiglot
private sector partners making it more difficult to receive an award or lboodensome
to complete the process to receive a contract.

Should the findings in this study support the hypothesis that procurement policies
and regulations impede vendor participation in the procurement process, NevgJersey
leaders may have to institute necessary legislative changes to maghtic
procurement process more competitive and more efficient for vendors and pulblic sect

entities throughout New Jersey.
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REVIEW OF LITERATURE

In conducting a review of the scholarly works published over the past twenty
years or so on the subject of public procurement and competition, | have taken note of
several experts in the field including: Susan MacManus, David V. Lamm, Steven J.
Kelman, David P. Gragan and Jacques S. Gansler. Each has examined the ngny facet
of the public procurement process and has identified factors that impact the wiagh
the public and private partner together.

A key work on the subject of public procurement, although admittedly a bit dated,
that of Susan MacManus, whose bdaxding Business with Governmesta compilation
of data collected in the early 1990’s. As Thomas Dye writes in the foreword loddlke
“Susan MacManus reports on the hard realities confronting businesses that would
undertake to contract with government. Her reporting is informed by the most egtensi
survey to date of business opinion of government contracting — 3,282 business
respondents representing all sizes and industrial classificationmef fiewly formed
and established firms, all ownership types, minority-owned firms, and even al contr
group of firms that have never won a government contract” (MacManus 1992, xxi).

This extensive study highlights a number of significant issues confronting
government contracting. In her findings, MacManus states that the pricaie se
experiences frustration with the contracting process and believes that a nuploéz of
negative conclusions are identified in the process. She has found that businesses clai
that the process is inefficient, ineffective, burdensome, wasteful, expensive, and unfa

(MacManus 1992, xxi). As she noted in her publication, “Perhaps part of this frustration
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arises from the very nature of public business: the need to insure honesty, openness,
impartiality, and competition. Certainly this is the oft-stated bureaacettonale for
complex advertising and bidding procedures, burdensome applications, detailed
specifications, legal entanglements, performance bonds, delayed paymentsedhanda
employment policies, and excessive paperwork” (MacManus 1992, xxi).

MacManus purposely questioned the business community about their sentiments
with respect to competitiveness, efficiency, and equitability of procurepadiotes and
procedures (MacManus 1992, 1). She specifically asked private sector leagdys ex
why they do business with government and precisely what problems they encounter in
doing so (MacManus 1992, 1).

Her publication emphasizes the need to expand the vendor pool in several
different areas — not simply merely increasing its size (MacManus 1992MagManus
was outspoken about increasing the competency of the pool as well as generating a
greater interest from vendors who were more representative of the etbiaicanal
gender composition of U.S. businesses (MacManus 1992, 2).

MacManus states that the response to the question why, in the era of prosatizati
businesses are reluctant to sell to government is summed up in two words: daffierent
difficult (MacManus 1992, 28). “The most common explanation is that businesses see
public sector purchasing and contracting practices as different, moosiidifind
potentially riskier from a liability perspective than private sectactices. One attorney
specializing in public contract law, quoted in ‘Nation’s Business,’ argues that
‘government contracts differ markedly from customary business contrat¢ksder

reasons — the laws, the specifications, and the performance standard$/aiiacl992,
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28). In her work, MacManus makes a point of discussing how government’s inability to
shed its rigid structure discourages the private sector from particifpating
procurement process writing, “Businesses are frequently disenchartgtieviieeming
inflexibility and inefficiency created by government’s rigid adheeeto (and
interpretation of) standard specifications” (MacManus 1992, 28).

MacManus addresses the problem of slower payment schedules as well. She
notes that some members of the business community specifically stay geamnefing
with the public sector due to its poor reputation with respect to payment schedules —
payments that are not timely regardless of the various statutes that respeexiger time
frame (MacManus 1992, 29).

With respect to government’s voluminous paperwork, MacManus notes, “Large
and small firms alike find the paperwork associated with government proauréme
and post-bid) as overly burdensome. In her publication, MacManus specificadly cit
Lamm’s 1986 survey of defense-related firms. Lamm found that almost 70 percent
identified burdensome paperwork at both ends of the process as a major problem in
dealing with the government (MacManus 1992, 30). One company he studied claimed it
was ‘too much paperwork for 3 to 5 percent profit,” and another lamented that a ‘recent
guote on a government job required three weeks and 100 pages of paperwork, in contrast
to a similar commercial job that required three hours and 10 pages of paperwork”
(MacManus 1992, 30).

Despite a robust procurement business, MacManus found that large numbers of
companies — both those who have participated in public procurement previously and

those that have never attempted to — have very negative perceptions about the
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government procurement process (MacManus 1992, 18). Accordingly these companies
believed that the process was extremely political, lacking competitidnyare filled

with contracts that were geared toward a sole source vendor (MacManus 1992, 18).
“Even in competitive bidding situations, some feel that bid specifications atemsd
specifically as to produce limited competition among potential suppliers. SOdatjust

the opposite — that specifications are written too generally and imprecisetfively

giving too much latitude to government officials to chose the supplier” (MacManus 1992,
18).

Yet over the years, little research has been done where the focus rested on the
perspective of the private sector community. In fact, MacManus notes that up until he
survey in the 1990’s, the only other work of note was Lamm’s study, in which he
examined 427 different companies in the defense industry to gather that opinion of their
leaders with respect to business officials’ attitudes toward selligguernment
(MacManus 1992, 30).

“Without competition, the public purchasing process is likely to be criticized for
violating the most basic and sacred of the purchasing tenets: ‘In principle, tmmnpet
the centerpiece around which the public purchasing process turns.” As statatéiand
Local Government Purchasing he importance of competition demands that
acquisitions be made under conditions which foster competition among a sufficient
number of potential vendors representing a wide spectrum of producers or sarvices

marketplaces™ (MacManus 1992, 45).
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MacManus identified a chief component to overhauling the public procurement
environment — namely, “a public procurement process that promotes imparnhdlity a
openness without limiting competition” (MacManus 1992, 45).

MacManus also tackled the issue of the low-ball bidder. “Awarding a contract to
the lowest bidder without some calculation of the vendor’s capacities to deliveitg qual
product or service in a timely fashion also contributes to a government’s badiogputat
among potential suppliers. This is especially the case if a firm engealges-balling,
which occurs when a firm intentionally bids excessively low just to get theacbaind
then cannot deliver the goods or services in the manner prescribed in the contract”
(MacManus 1992, 45).

“Government purchasing practices are generally adopted for ‘the public good,’
not to be intentionally onerous or burdensome. The unique requirements of public sector
purchasing — openness, impartiality, and competitiveness — make governmees polic
and procedures more complex, and frequently more confusing, than private sector
practices” (MacManus 1992, 82).

Clearly one of the differences between MacManus'’s research and themdsear
have undertaken is that my survey data focuses on the procurement regulations in New
Jersey specifically, as opposed to procurement regulations in general. Vehiti@imly
selected companies from across the country as MacManus did, the focus of my
guestioning was on the procurement laws specific to New Jersey. MacManusg polli
was more open-ended; she polled businesses to get feedback on their impressions of

public procurement in general. As | have stated previously, | believe that thesas m
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difficult and less useful because the laws and regulations that govern publicepreat
in the United States vary significantly from one state to the next.

One obvious drawback with respect to national procurement studies is the fact
that the vast differences between purchasing laws in one state as compacgdedo a
cannot be taken into consideration. Documents that are required in sealed bids in New
Jersey may be entirely different from those in New York and Pennsylvania and vice
versa. As a result, it is difficult to compare like processes. My questifhingx
research for studies involving New Jersey’s procurement system hasipamepty. |
have not been able to find a single study that specifically evaluates tpettora nature
of New Jersey’s procurement system and, more specifically, the impaduenc# that
this has on the private sector. The question of whether the specific laws, oaguatil
requirements in New Jersey procurement influence whether or not a company in Ne
Jersey bids on public work in New Jersey simply has not been examined.

In a paper published in 1990, Steven J. Kelman provided an explanation of the
history of procurement reform in the United States (Kelman, 1990). He detaileaethat t
“Progressives” one century prior, created standards in which to guide sfficidle
performance of government procurement. “In order to avoid corruption, procurement
officials were required to follow detailed rules” (Kelman, 1990). Howevemialstates
that changing the behavior of procurement officials working under these guidelines
became the goal of the reform. By having individuals concentrate morerdirtieebn
contributing to the creativity of the overall mission of the procurement process as

opposed to being more “tunnel visioned” on the goal of maintaining strict compliance
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with the procurement regulations, enabled changes to take place that would allow
“progressive” reforms to take place (Kelman 2006, 877).

As Kelman noted, “This reform involved changes both in office-wide processes
(for example, in awarding new contracts, buying offices were asked ttakaccount
how vendors had performed on previous contracts) and in individual human behavior (for
example, people were asked to look for new procedures to allow the agency on contract
quickly or new mechanisms for structuring business relationships with vendors)”
(Kelman 2006, 877).

In his analysis of contracting, Steven J. Kelman notes that there arbdbiee
but essential goals for governmental procurement design. Kelman stéedirst goal
of the design of contracting is to get a good deal for the government. A ‘good deal’
means that the government gets good prices and good performance from the firms wit
which it does business. The second goal of the design of contracting is to prevent
corruption and promote the integrity on the part of government officials, especially in
regard to awarding contracts and accepting work performed under a toftiachird
goal in the design of contracting is fairness to people interactinghatbantracting
system. Being fair means treating similar cases alike andatiffeases differently.
Fairness requires that all qualified contractors have equal access to biddivey for
business of ‘their’ government” (Kelman 2002, 285).

In his essay, Kelman describes the federal government’s statute thed gui
procurement for the United States government. Kelman explains, “The Compatition i
Contracting Act (CICA), the basic competition statute currently govetieideral

procurement, establishes the principle of ‘full and open competition,’ the idea yhat an
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firm be allowed to bid on a government contract. CICA provides a number of
exceptions, such as the ‘unusual and compelling urgency’ of the procurement or the
presence of only one source who can do the job” (Kelman 2002, 296).

Again, however, it is important to note that unlike the federal government, the
State of New Jersey does not recognize the concept of “sole source” procuremeet
New Jersey law, if an agency wishes to purchase a good that is considerecdte be “s
source” and it is not available under a State contract, the item has to be teehpéid
listing the name brand but noting that the buyer will accept a bid from a vendor offering
“an approved equal’ if one exists.

As Kelman explains in the essay, he has not been a big fan of the “award to he
low bidder” mentality but he notes some of its benefits. “The decision ruledawahe
low bidder’ after an open competition has been a classic way to award government
contracts. This solution was brilliant, and even its critics — of whom | am one — have
sought to smooth its many sharp edges rather than abandon it entirely. Competition
brings the advantages to the market mechanism from reducing price, increastgg qua
and encouraging innovation. It promotes fairness by offering all seekinl) to the
government an opportunity to participate. Awarding to the low bidder promotes
economy in the fulfillment of government requirements, provides the transparent
arrangement that assures bidders they have been treated impartially,umed thd
opportunity for corruption” (Kelman 2002, 298).

At the same time, Kelman recognizes some of the problems of the “low-bidder.”
He believes that a low bid award can create problems due to the fact that sorse of the

quite often go to contractors who through their own ignorance or intentionally, low-ball
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the cost of the project or the magnitude of the contract’s requirements — which, in tur
leads a greater chance that the work will never be completed (Kelman 2002, 298).
Kelman adds, “Contractors often win through a conscious strategy to ‘buy in and get
well,” bidding unrealistically low initial process and hoping to make money through
contract modifications after award” (Kelman 2002, 298).

In his writings, Kelman details the importance and value of streamlining the
procurement process in order to make it more responsive and less burdensome on
contractors as well as to public sector purchasing professionals. H@exphat a
government manager’s other challenge -- with respect to the contractiegprocs to
meets its stated goals but not by creating impediments in the processr{Relgza 312).
Impediments such as creating additional red tape and unnecessary paperwonk/enly se
to create difficulties with the timeliness of the procurement process. lidedsethat it
works to not only to “discourage contractors from seeking government business,” but
also turns “contracting officials into clerks rather than business advisGebhén 2002,
312).

With respect to streamlining, Kelman references the earlier wodknodés) F.

Nagle on the subject. “In a history of U.S. federal government contractingpedbin

1992, just before the streamlining efforts of the 1990’s began, Nagle wrote thstean'sy

that began with no written guidance now finds itself bound in paper from end to end.’
Streamlining is not simply about the government’s convenience, but about signaling
government employees about the senses of urgency they should have in meetinig the goa

the contracting tool is supposed to support” (Kelman 2002, 313).
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Kelman contends that progress has been made with streamlining over the past
decade by the federal government as well as by some states and smsdletipns as a
result of a reduction in the layers of regulations. This has been accomplished by
providing more discretion for government officials and a reduction in contractor
oversight.

Once again, it must be noted that the practice of “Best Value Source Selection”
utilized on the federal level — is not permissible in the State of New Jafséyan
explains the benefits of “Best Value” in this essay. ‘Traditionally, in ti& téderal
government, and still in many state and local jurisdictions, accepting seddeailol
awarding contracts to the low bidder was the preferred evaluation method. Tie worr
was that methods allowing tradeoffs would be too subjective, give too much disceeti
government officials, and be insufficiently transparent” (Kelman 2002, 298).

With the fact that low-bid awards have lost their favor on the federal level,
Kelman explains that in order to make a source selection, the public body instead
conducts a trade off of price and various quality-related factors (Kelman 2002, 298).

“CICA requires that a solicitation must include all evaluation factors uhder t
best-value source selection including: price, technical capability, and pashyaace.
CICA requires that price be a factor in every evaluation. In many best-salrce
selections, the award goes to the lowest bidder because the government ohagichil
that the firm that has bid the lowest price offers the best value, all thingsleced”
(Kelman 2002, 298).

In New Jersey procurement, vendors that have performed well in the past receive

no special consideration in future procurements, but those who have performed poorly
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can be excluded from receiving an award if they were to submit the lowest bid. As
Kelman indicates, “During the 1990’s, the past performance of bidders has become a
major evaluation factor and is required by regulation. The idea is to provide an incentive
for good performance by rewarding or punishing bidders for the quality of their
performance when they bid on future contracts” (Kelman 2002, 299). As noted
previously, New Jersey procurement law does not permit an extra advantage to those
vendors who have provided good products or services previously. Unlike the federal
best-value concept, each procurement process in New Jersey is considesdd aeda
apart in the eyes of the law. Thus vendors who have performed well previously cannot
receive special consideration over other bidders. New Jersey’s law woulderdhss to
be an unfair advantage and create an unlevel playing field for the procurement. As a
result, the best-value approach would not be suitable in New Jersey.

For the purposes of this study, | was highly influenced by a procurement reform
article that was published in the February 2005 editidBaMernment Procurement
The piece written by David P. Gragan titled, “Harnessing Procurementfdmaasion in
the Public Sector,” detailed the need for the public sector procurement maoagers t
examine possible methods to improve their operations, and ultimately, to encourage
competition (Gragan 2005, 18). Gragan contends that “purchasing directors in every
government enterprise must be willing to engage in continuous reforms to ensure that
procurement goals work in unison” (Gragan 2005, 19). Gragan recommends a humber
of changes he believes will aid in increasing competition and encouragiegpomate
sector participation; among them: evaluating procurement processes, pgomoti

communications, and managing vendor relationships (Gragan 2005, 18).
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With respect to evaluating procurement processes, Gragan states that such
evaluation is necessary because “pubic procurement agencies operatdiculaa
rule-bound setting” (Gragan 2005, 18). He states, “A purchasing director should
routinely monitor the regulatory environment for requirements that may no longer ma
sense from the perspective of the agency’s overall mission” (Gragan 2005, 18). In
addition, he recommends that purchasing managers should ask themselves, “Are current
procurement guidelines and statutes structured to allow the use of the latestimpeot
tools and technologies that are available to procurement professionalgag@@05,

18)? And “are current regulations aligned with realities of the day-to-adaym@ment
processes that take place within the purchasing organization” (Gragan 2005, 18)?

Gragan believes that if procurement professionals were to more cloaetjnex
and evaluate answers to these questions on a timelier basis, they would be in a better
position to implement procedures to improve processes (Gragan 2005, 18). While
procurement directors should be evaluating these issues and questions for their
organizations, asking potential bidders their opinions about the very same regulatory
environment is also crucial to the process.

With respect to promoting communication, Gragan notes that “the need for
outreach and communication extends to the vendor community as well” (Gragan 2005,
19). He explains, “Quasi-governmental organizations, such as small and minority
business-development centers, chambers of commerce, and procurement technical
assistance centers, frequently seek ways to encourage business partitighe public

procurement process” (Gragan 2005, 19). The potential exists to poll vendors about the
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importance and usefulness of these concepts in order to help maintain information flow
between the vendor community and the purchasing agency.

Concerning communication lines with the private sector, Gragan stresses the
importance of managing vendor relationships. “Fostering sound relationships with
vendors ensures the creation of a healthy and competitive procurement environment”
(Gragan 2005, 19). “When appropriate, public purchasers should solicit vendor input to
gain an understanding about the state of the industry prior to issuing a bid"(Qeaia
19).

In another major piece of procurement literaturee Procurement Revolutipn
Jacques S. Gansler contends that one of the major challenges for government is
“reforming the acquisition process” (Gansler 2003, 38). “In spite of the signtifigans
made during the last few years, it is still a fact that government puscbgeods and
services take too long, cost too much, and often don’t result in the highest quality.
Clearly, there is a lot of room for additional improvements” (Gansler 2003, 38). I&lans
states, “The government must learn to use incentives rather than regulatioesvay to
create higher performance at lower costs. Obviously, if contractorsnaaedsesl for
improving their performance and lowering their costs, they will make eVery ® do
that” (Gansler 2003, 39). Gansler argues that by being more flexible with mecite
partners, government can reap the benefits of better products and had bef$er pric

As | continued my review of associated literature on the subject matter, |
identified the works of additional scholars who have contributed various works on the

topic of the public procurement process and its relationship with the private sector.

23



These authors include: Jeffrey Keisler and William Buehring, Kenneth Bdvtiehael
Pickett, and Michael Keating.
In theJournal of Public Procuremendeffrey M. Keisler and William A.
Buehring examine the issue of competition in their article, “How many veddessit
take to screw down a price? A primer on Competition” (Keisler and Buehring 2005, 291-
317). Keisler and Buehring argue that the public sector agencies can indeed irtfieence
competitive nature of a market for a particular good. “As budgets decgeasenment
agencies are under increasing pressure to reduce costs without comprtmising
missions. An important mechanism for cost-cutting is procurement prattates t
facilitate competition among vendors, so that government agencies bemafthe
inefficiencies inherent in private enterprise. The challenge is to defegthdt create
enough competition to be cost-effective without deterring entrants; givaleadst
necessary between government and potential vendors” (Keisler and Buehring 2005, 293).
In their analysis, Keisler and Buehring created a model bidding processeahd us
it to examine several scenarios with various sets of vendors, cost struatdres, a
capacities (Keisler and Buehring 2005, 295). The authors’ primary finding i&hbat
cost reduction attainable through wise management of the competitive enviroament c
be of the same order as the total cost of the project” (Keisler and BugBfibg295).
Keisler and Buehring note, “It is difficult to quantify the competitive siturethat
would be best for a given agency. Simulation of the competitive environment makes it
possible to explicitly compute the premium the government agency would pay over the

vendor’s actual costs. The simulation also takes into account how much power (i.e.

24



ability to create a situation to one’s liking) the situation gives to the gaosarnand
various vendors” (Keisler and Buehring 2005, 295).

The authors reach several conclusions with respect to the issue of competition.
For instance, they believe that if agencies could quite simply get a bedenstanding of
just how to cultivate and maintain competition, they would be in a better position to
lower their costs (Keisler and Buehring 2005, 296). In addition, they report, “Experienc
with procurement shows that appropriate competition cuts costs, but it does not explain
how costs are lowered” (Keisler and Buehring 2005, 296).

They view competition from two different angles — essentially the beforefeand a
viewpoint. “In theory, competition is sometimes, but not always, feasible anddanef
in procurement. Basically, the procurement process consists of two stagdgisg land
post-contract. The potential for competition in the bidding stage is great,ashere
vendors often attempt to raise prices during the latter stage” (KamsleBuehring 2005,
297).

The authors also address the issue of low-balling, noting in the process,
“Theoretical arguments also tend to support competition for cases that do na=idyl cl
into either pure competition or pure government control. The existence of such
techniques as low-balling (and the expectations of barriers to entry afteaatiomg)
favors ongoing competition after initial contracts are awarded. The presfence
economies of scale and the potential for implicit collusion make it less atrézctry to
establish ongoing competition; however laws are in place to prevent expliagioall
(Keisler and Buehring 2005, 299).

The authors offered a series of recommendations which include:
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1) “To save money in the long term, the government agency as a buyer must make
farsighted decisions regarding competition at the time it commits toisbtagla private
market to meet its demand” (Keisler and Buehring 2005, 313).

2) “Under competitive pressures similar to those in the model, government buyers
should attempt to have four vendors (having fewer than four vendors results in conditions
that are worse [three vendors] to catastrophic [one vendor]). If few vendorsadabla,
the government should be extremely vigilant in enforcing a high sensitiwignofor
share to bid price” (Keisler and Buehring 2005, 313).

3) “Buyers should identify ways in which vendors may worry about the
competitive environment being turned excessively against them and ensure that this
action will not happen, especially if it is a prohibitive concern. Otherwisacte
potential vendors will not want to bid” (Keisler and Buehring 2005, 314).

In the end, the authors stress the importance of purchasing professionals
recognizing the value of the artificial market. “Procurement of govamheevices
occurs in an artificial market, even if the market is competitive. Governmgatsnho
use competitive procurement processes can save large sums of money or incghvery hi
costs, depending on their actions at the time the rules of competition and the stiucture
the artificial market are established” (Keisler and Buehring 2005, 315).

With respect to the artificial market, the authors state that, “When geatin
private market to provide a public good, government agencies can influence thesnarket’
competitive characteristics. Markets have predictable, often countervetiiehaviors”

(Keisler and Buehring 2005, 291).
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In furtherance on the concept of the artificial market, Keisler and Bughaoted
the following: “Buyers should be realistic about what can and what cannot be ezhtroll
For example, it is desirable to keep vendor costs low, but it is more important to keep
buyer costs low. It is desirable to keep vendor margins reasonable, but buyers should not
be concerned if vendors make a reasonable profit: it is necessary to keep ammpetit
alive. Also, it may be impossible to simultaneously minimize vendor profit and buyer
cost” (Keisler and Buehring 2005, 314).

On the topic of procurement reform, Kenneth Barden authored an article in
Government Procuremettiat details how public sector purchasing professionals can
“further the goals of effective government” (Barden 2006, 14). In his anaBaiden
cites the importance of transparency in the process: “Transparency isantporassure
trust and confidence in the procurement system. Vendors must be assured that the
opportunities to provide goods and services are offered on a level playing field, while the
public’s interest is preserved in the best, most effective use of tax and other public
moneys — all while avoiding corruptive influences” (Barden 2006, 14).

Barden also notes, “Transparency can be achieved by government agencies
through the use of effective advertising, public bid opening procedures, objective bid
evaluation criteria, independent evaluation methods consistent with stipulatibes of t
bidding documents, awarding of contracts to qualified vendors having submitted the
lowest evaluated bid without negotiations, publication of award results, fair and speedy
protest and dispute resolution handling processes, and disclosure of signed contracts and
prices” (Barden 2006, 14). Barden makes a point of stressing that “effectiverand fai

procedural rules are important in open competitive bidding” (Barden 2006, 14).
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In Contract ManagemenMike Pickett offers an interesting athletic analogy to
illuminate the importance of a level playing field in public procuremenk@®i006,
19).

In football, a level playing field provides certain indisputable equalities tyma
aspects of the game. However, a good player will always outperform a poor one
on a level field — talent is undeniable. In the business of government
procurement, however, what often separate talented rookies from established
champions are not a company’s strengths or abilities, but the levelness of the
playing field. Small and medium-sized businesses with more innovative products
and higher-quality services constantly strive to compete with thearlarg
counterparts, often at a disadvantage due to lack of timely information. Today,
however, information technology is playing a significant role in levelieg th
playing field, making more government contracts fair games for busmessill

sizes. (Pickett 2006, 19)

Like MacManus, Pickett details the vastness of the public sector market
throughout the country. “The U.S. government, including federal, state, and local
agencies, is the single largest market in the country, purchasing, in aggneged goods
and services than any entity in the world. The government buys with unparalleled
transparency (advance notices, bids/requests for proposals (RFP’s), planbididiens/
lists, bid results, and awards) and unparalleled predictability and time seyisfckett
2006, 19). He further details the importance of public procurement transparency by
stating that the competitive playing field for potential vendors would be vastied if
they had direct access to procurement opportunities on all of the levels of government

coupled with comprehensive strategic information and research (Pickett 2D06, 20
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Pickett believes that utilizing every possible tool to promote a procurement
opportunity is the key to creating competition in the process. “Government agencie
need tools that speed efficiencies, identify the best vendors at the right price, and
advertise contracts to the largest group of relevant suppliers possiblehialkarefully
managing the often complex, time-consuming, and expensive procurement process.
Nearly all state and local government agencies now use the Web as tihvy pramaas of
posting procurement information for the private sector” (Pickett 2006, 23). When
agencies increase the visibility of their RFP’s by posting them online amgl usi
technology to publicize their needs, a larger pool of vendors can compete for their
contracts (Pickett 2006, 23). Greater competition for government contractesetisur
the agency will get the best product or service at the best price (Pickett 2006, 23)

Pickett reemphasizes the value of the level playing field for all stakeboidthe
process. “Everyone benefits in a level playing field. Citizens enjoyrlpetiducts and
services provided by their government, such as better roads, buildings, WiFi, and
transportation infrastructure” (Pickett 2006, 23). When all vendors can compety equal
in the marketplace, governments can select the best products and services fr@n the be
vendors available. This, in turn, means citizens are benefiting from increasatigy
government services, at the most efficient price, and vendors are constantly mgovati
and delivering better products and services to stay competitive (Pickett 2006, 23).
“Fairness in government contracting, brought about by innovations in technology, is
giving companies of all sizes a new chance to fight for and win valuable garnm

business” (Pickett 2006, 23).
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Michael Keating, a Research Manager@mvernment Product Nevesid
Government PROcurememiagazine, published an article in the latter publication
concerning purchasing agents’ attempts to “boost bid response ratesh@z2a6, 12).
Numerous purchasing agents from across the United States offered theisiasmjht
perspectives, among them -- Jack Beachham, C.P.M., A.P.P., Purchasing Agent for
Tarrant County (Fort Worth), Texas who noted: “You can never get too many bid
responses” (Keating 2006, 12).

“Having a wealth of prospective bidders leads to more competition and lower
prices,” adds Brett Wood, CPPB, Purchasing Administrator for Johnson County, Kansas.
He notes that attracting a sizeable number of bidders from all cornersghdlteckeeps
our local vendors on their toes. They make sure that they provide more services. Since
they want to keep the business here locally, our local vendors have had to realiytstretc
make sure that they are competing and that they are providing value when they get
work™ (Keating 2006, 12).

“What can public purchasers do to increase bid response rates? ‘My personal
opinion is that the use of a nationally based system, like Onvia DemandStar or RFP
Depot, is the best way to get better competition,” said Kirk W. Buffington of Fort
Lauderdale. ‘Most agencies are still relying on some type of homeaagtatabase,
where bid announcements are really only being sent to bidders who are regigtered w
that agency,’ Buffington adds. ‘By using a national database such as RFP Depot, |
distributing my bid announcements to a database that is more than 50,000 vendors

strong’ (Keating 2006, 14).
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According to Keating, “Other government entities are also using various ieedi
spread the word about bidding opportunities. For instance, a recent National #@socia
of State Procurement Officials (NASPO) survey covering 17 state purghas
departments shows that 13 of the 17 respondents use their own department web site for
presenting bid announcements to vendors. However, many of the responding
departments also rely on local newspapers, e-mail notifications to redisendors, and
other tools to announce bids” (Keating 2006, 15).

One of the rare references to New Jersey procurement that | have found in the
research is included in Keating’s analysis. In it Keating details the merwveich the
State of New Jersey, in particular, publicizes its procurements. “In NeeyJéne
Purchase Bureau in the Division of Purchase and Property, within the state’sizepart
of Treasury, uses various means top notify vendors about upcoming bids. The Purchase
Bureau advertises bidding opportunities in the Newark Star Ledger (visit:

www.govinfo.bz/5966-10)and also on the Bureau’s home page (visit:

www.govinfo.bz/5966-108 In addition, the New Jersey Bureau offers e-mail delivery

of RFP’s for vendors who wish to be notified of solicitations that may be of ihteres
them. Vendors can enroll to receive e-mail notifications of bids (e-Bid) viatéenét”
(Keating 2006, 15).

Two of the most recent publications studying the topic of American public
procurement and contracting, in specific, were authored by Jessica Termanfand Kai
Yang and edited by Jody Freeman and Martha Minow.Pulslic Administration
Quarterly, Terman and Kaifeng question the true benefit of increased competition in the

public sector marketplace. They stress that marketplace realities dacestardy
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translate into perfect competition (Terman and Yang 2010, 405). The authors state,
“...although policies of contracting-out are heavily relied upon, literature ischaxe
whether increased contractor competition leads to better government padetma
(Terman and Yang 2010, 405). On the flipside, Terman and Yang also note two
publications from earlier in the decade — Romsek and Johnson in 2002 and John and
Ward in 2005 in which both identified that vendor competition eventually lead to better
performance “if it was done appropriately” (Terman and Yang 2010, 406).

Editors Jody Freeman and Martha Minow in their bGaker nment by
Contract: Outsourcing and American Democr acy offer several serious concerns with
respect to the federal government’s recent contracting experiencese tiiéhdmphasis
of their publication is focused on the outsourcing of contracts, the relevance to sy stud
IS quite clear — these are contractor issues that have resulteti@fjevernment has
implemented a formal bidding process to procure these services. Freemamawd Mi
claim that recent contracts have resulted in the following problems for the g@rgrnm
fraud and waste; insufficient oversight of contractors; illegal and abusiveadnyl
private sector actors; the undermining of democratic norms of transparatmyality,
and accountability; and diminished government capacity (Freeman and Minow 2009, 4-
5).

Outside of war-time procurement which calls for an expedited process, the editors
raise concerns about the numbers of other contracts that are awarded withoal a f
competitive process, the necessary public transparency, or accountability éctlasur
the proper contractors are receiving the awards in the first place. Com$gtpss

public deliberation has also been noted (Freeman and Minow 2009, 12).
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Freeman and Minow state very strongly, “Our current government contracting
system does not work. It is largely invisible and unresponsive to the public in whose
name it is undertaken. The existing rules and procedures fail to guard adeggaitety
inefficiency, conflict of interest, and abuse” (Freeman and Minow 2009, 20).

Additional research with respect to public procurement regulations and
competition was also identified in foreign nations as well. Khi Thai explored the
challenges of procuring for the United Nations. Brian Clark and Steve Norristpedbli
an article concerning the difficulties of getting a larger vendor lmae2iUnited
Kingdom. And Sofia Lundberg detailed the restrictions that public officialegiag
the procurement process in Sweden.

During my review of the literature addressing this topic, it is worth notogat
deal of research has been published examining competition in public procurement in
European nations and the United Nations. With respect to the latter, Khi V. Thai
published an article in th#ournal of Public Procuremerhat detailed the efforts being
made to remedy a host of problems endemic to the U.N.’s procurement procedures (Tha
2002, 109-127). Thai details the extraordinary and long-standing problem facing the
United Nations: the lack of competition in procurement. Nearly 50 percent of the
contracts had no competition (Thai 2002, 109). An analysis of the procurement process
discovered a particularly glaring problem: vendors were given virtuallyneframe in
order to complete the necessary paperwork in which to submit their bid proposals. This
perpetual confusion in the process ultimately leads potential vendors to bypasg biddi

with the agency altogether.
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A great deal of research focused on the procurement process abroad — a process
that is quite different than New Jersey’s. Yet it is worth noting that sgverds did
focus on the competitive nature of public procurement, and the translatable issues
involved. InSupply ManagemenBrian Clark and Steve Norris detail the difficulties that
the United Kingdom faced with respect to inviting a sufficient number of vendors to
participate in “restricted procedure” procurement (Clark and Norris 1999, 45). Under
regulations in the UK, “a public-sector purchaser subject to the EU procurenst rul
known as the ‘contracting authority,” may predetermine the range within which the
number of persons it intends to invite to tender for a contract shall be fixed” (Clark and
Norris 1999, 45). Although the process puts a lower limit on the minimum number of
vendors to participate — for example, five — the law also permits a ceilifgg aorumber
of vendors permitted to participate. One has to question what happens to the responsible
vendor who just misses the cut because of the cap. Why should that vendor be shut out
of the process? While the regulations state that the set range will arsurgetitive
field, it could be argued that they also limit the competitive nature of the piogess
shutting other companies out.

Clark and Norris argue that under the restricted procedure process, the very natur
of the reality of the real-life business world is being compromised. “Fromactiqal
point of view, it will be very difficult in the real world for contracting authestto invite
more than three candidates to tender, or even negotiate, in large complex procurements.
In view of the huge time and financial costs involved in participating, most congacti
authorities will be driven to push the number of bidders down as far as possible — often

ending in the appointment of a single preferred bidder” (Clark and Norris 1999, 45).
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In 2005, International Advances in Economic Resegrablished an analysis
written by Sofia Lundberg titled, “Restrictions on Competition in Municipal @etitive
Procurement in Sweden.” The article examines the various procurement procedures
available to municipalities in Sweden and the impact that they have on competition
(Lundberg 2005, 329). Lundberg explains that Sweden’s municipalities have the option
of utilizing five different procedures to procure goods and services — most prasdlent
“first price sealed bid auction” that is similar to the competitive seat&groicess in
New Jersey (Lundberg 2005, 329). From an economic standpoint for the municipalities,
Lundberg’s contention is that the sealed auction process preserves the compatitee
of procurement because a vast number of different companies have the freedom to
compete in the process by submitting their prices. She notes, “The auctiociesteff
and therefore auction theory does not support restrictions on competition” (Lundberg
2005, 329). What Lundberg takes exception to in her study is that under Swedish law,
municipalities can elect to restrict competition by limiting the number ndees
permitted to submit prices under the sealed auction process based on the volume level of
the specific procurement. Her research examines the economic impacictna
decision would have on competition — given the restriction on the competition and the
limitations that the governing body would place on receiving more cost effeatise bi

Two other potential sources | thought could possibly provide research data about
this subject were the International City/County Manager’'s AssociatidiA)}@&nd the
Government Finance Officers Association (GFOA). Both were explored thoyouaghl
determine whether useful information could be obtained about procurement practices i

New Jersey, as well as in other states around the nation for comparative purposes.
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Unfortunately, | was not able to locate any current information through dihéCMA

or GFOA that | would be able to analyze to determine whether a relationship has been
identified between procurement regulations and a decrease in sealed bidsegubmit
procurements processes. While MacManus utilizes some ICMA reseaadnotiathe

late 1980’s in her book, the studies examined the issue and impact of privatization, and
do not have any relationship to my own research.

In summary, my intensive review of the various published literature on the subject
of the public procurement process and its impact on private sector competition has
proven to be quite helpful. While | was not able to identify specific articles on sobjec
New Jersey’s process specifically, | was able to gain signifinaights from a number
of scholars on the more general subject of public procurement and competition.

Without question, the goals of a superior procurement process are quite clear: to
provide a level and competitive playing field in order to encourage as muchtemacior
participation as possible to create the best possible business partnership to aidahe publ
body. In order to achieve this, qualified potential vendors must feel that theg\eaye
reasonable opportunity to win the award as the next qualified competitor.

The literature suggests that to achieve a superior process, vendors must be
informed about the procurement opportunities that exist through a myriad of avenues —
legal notices, web-site listings, and through automatic receipt of bid packigehard
or soft copies. An agency’s specifications and instructions must be made veandear
easy to follow so that potential private sector partners will know exacty senvice or
good the public body is seeking — so that they can bid sensible and correctly. In this

way, potential change orders may be eliminated after the fact. Excesbspegperwork
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must be minimized by the agency in order to make the process more fluid and less
onerous. Every effort must be made to identify those items that createdhepgeé and
remove them from the procurement process. “Best Value” considerations must be
incorporated into the bid process to reward those vendors that have previously provided
quality goods and/or services to an agency — saving time and money in the phocess.
this way, both the public and private sector partners realize a win-win proposition.

Given the checks and balances measures that are in place for public agehcies wi
respect to the disbursement of funds, every effort must be made to make the payment
process as efficient as possible to encourage, not discourage, the pritcaté@ac
doing business with the public. The literature clearly notes that the tinkestftar a
vendor to receive a payment from a public agency only serves to discourage them from
coming back for more business.

Finally, low-ball bidders were a consistent theme throughout my study of the
procurement literature. While it was a problem thirty years ago, it nsmagbroblem in
2010. Absent a “Best Value” procurement system, every effort must be taken by
governments to wean out those contractors that purposely submit a low bid in order to
secure an award — only to seek additional funds from the agency in the future. Low-ball
bidding has a tremendous impact the public sectors. The public sector agenogdddor
pay even more money for a contract that was awarded at a lower price. Moreover, th
agency runs the risk of losing quality vendors who do not want to compete against those
competitors who are abusing the system for their own gain.

Having examined the findings of the scholars that have studied public

procurement over the past several decades, | remain very confident thateyrsaults
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will prove to support one or both of the hypotheses that | have set forth in this
manuscript. The leaders in this field have noted the many hurdles within the precturem
process that have created numerous difficulties for potential private sadtoerp from
wanting to do business with the public sector. I, too, believe that my survey data will
provide invaluable evidence that New Jersey’s laws and regulations that goveen publi
procurement create disincentives for companies to participate in the biddieggeasc

well. In addition, other factors comprising my second hypothesis -- such as longer
government payment schedules, the perceived bureaucracy, government iitflexidil
low-ball bidders — items that have been detailed throughout this chapter as idiénytifie

the various scholars in the field, will also be noted by my surveys’ respondents.
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METHOD

| studied this subject by utilizing two survey instruments that examined two
different populations — 1) the purchasing professionals who administer Newslerse
regulations and laws concerning public procurement and 2) the private sectordusines
community.

The research hypotheses that | investigated via my survey tools were the
following:

e Do New Jersey’s laws and regulations concerning the public procurement
process create disincentives for private sector firms to participate in the
bidding process?

e Is it possible that private sector firms just do not enjoy doing business with
governmental agencies because of other reasons such as longer payment
schedules, the perceived bureaucracy, government inflexibility, or even

the impact of low-ball bidders receiving the work?

My hypothesis is that the public procurement process in the State of New Jersey is
overly complex and creates too many obstacles for otherwise quality privtte se
enterprises to do business with the public agencies throughout the state. Thededgthy
time-consuming process creates a burden for private sector participatias a result,
serves as a significant disincentive for them to pursue public contracts. Consgquentl
with fewer private sector businesses participating in the process, j&lgeare submitted

to public agencies, and thus competition for these contracts becomes less rigorous.
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| also tested to see whether any other factors serve to convince companies to
avoid public work, such as the problem of low-ball bidders, and the tendency of the
public sector to have an extended process to pay a vendor for services rendered and
commodities delivered. The data produced in response to the research questions
provided a more solid understanding as to whether these issues play a signifcent rol
the problem of decreasing vendor participation. Previous studies on public procurement
have also actively explored these aspects, but once again, the studies weke not Ne
Jersey-specific. Without question, the possibility certainly existghbae two factors
do play a much larger role in the process in New Jersey.

Despite the fact that there appears to be little, if any, research datdolaveht
has specifically examined the State of New Jersey’s public procuremeesprou its
impact on vendor participation in the process, the work that has been conducted by Susan
MacManus, the Public Procurement Research Center at Florida Atlanverslty in
cooperation with the National Institute of Governmental Purchasing (NIG&David
P. Gragan has offered encouragement about the value of conducting a parglief stud
the two segments of New Jersey’s public sector procurement process: public sec
purchasing professionals (the purchasing agents) and private sector affiani
potential bidders). By collecting data from both camps, | believe th#térga
sufficient information necessary to determine whether my hypothesis haalafty,
and if so, just how strong it was, given the information submitted from both the public
and private sectors.

In order to determine the strength of my hypothesis, | employed two diffauent

somewhat similar surveys to collect data. Some of the same questions wdrefdska
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groups in order to aid me in drawing conclusions about any possible correlationsbetwee
the perceptions of the two groups with respect to New Jersey’s public procurement
process.

Throughout New Jersey, there are 566 municipalities, towns, cities and boroughs;
611 school districts; 190 authorities; and 121 fire districts (New Jersey Deparf
Community Affairs). As previously noted in this thesis, the public procurement laws
and regulations for these local public agencies are governed by the NeywsJeosal
Public Contracts Law. The exception, however, are the school districts whichraasw
N.J.S.A. 18A:18A-1 et seq. otherwise known as the Public Schools Contracts Law (New
Jersey Department of Community Affairs).

Since public agencies range in size from the very small to the largest aésount
and cities, the volume of procurement obviously varies as well as the manner intwhich i
is handled. Public procurement in some of the larger counties, such as Bergen, is
administered by a purchasing agent with a support staff of at least a dozentrdstca
borough administrator or manager would most likely handle procurements individually
one of New Jersey’s small hamlets. In every case, at least one persondngisdhe
responsibility of managing the procurement of all goods and services forpestres
agency guided by the Local Public Contracts Law. Accordingly, | astofthat there
are nearly 1500 public servants throughout the state who are handling the some level of
responsibility of procurement for their respective agencies. Most of thedodisihave
at least one and sometimes numerous purchasing certifications from Sew Jer
including: Registered Public Purchasing Specialist (RPPS), Registdrkc P

Purchasing Official (RPPO), Certified County Purchasing Offici&RO), and
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Qualified Purchasing Agent (QPA). The RPPS is the first certificatiamcngasing
professional attains, while the QPA is the highest certification attaimabew Jersey.

Listings of the purchasing professionals throughout the state have beehddrnis
by two different entities: the N.J. Division of Local Government Services and the
National Institute of Governmental Purchasing (NIGP) Northern Neseye&hapter.
The N.J. Division of Local Government Services maintains a listing of all thbasing
professionals certified as Qualified Purchasing Agents (QPA’s) througimyears.
Since QPA’s do not have to re-certify, the list is clearly outdated in terms ef\has
are no longer working in public service and public procurement or are eveh\aifioa
that matter. Ultilizing this list as a sample to gather survey data wouldbaxeuite
fruitless and even problematic.

The NIGP — Northern New Jersey Chapter has been a major partner with me in
this study. They readily provided an e-mail listing of its active memlgetstbe utilized
for my on-line survey when it was completed and ready to be releasedlgffitma
contrast to the list of QPA’s offered by the State of New Jersey, the anghtenl by the
NIGP is comprised of those purchasing professionals who are curremtbyiagublic
service. Individuals join this group to stay abreast of the changes taking plaee in t
field, take advantage of courses and seminars that are provided, and even earn the
required contact hours necessary to renew various certifications. Mamiresnew
their memberships annually to remain an active member within these orgargzdti
should be noted that the NIGP is divided into two different geographic chapters —
Northern New Jersey and South Jersey. The Northern New Jersey ChajtePpfor

instance, has approximately 80 active members comprised of all cadifitavels,
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agency sizes, job titles, and types of government (Northern New Jersey Chapter of
NIGP). Unfortunately the South Jersey chapter demonstrated no officiakinter
participating in this study — and thus was not included.

In addition to the NIGP, the Governmental Purchasing Association of New Jersey
(GPANJ) — the largest New Jersey-based public purchasing organizaticidedi®
support the study and participated as well. Over 500 individuals are registereenmnem
of the GPANJ, a non-profit organization whose primary objectives are to “provide and
encourage professionalism and to improve the competence of individuals who are
responsible for procurement using public funds” (Governmental Purchasing Assyciat
Not unlike the NIGP chapter, this group, too, has members that represent a dross-sec
of the public purchasing community. The leadership of GPANJ, in an effort to protect
the privacy of its membership, decided not to provide me with the specific e-mail
addresses but, instead, sent out a blast e-mail to its membership including the link to my
on-line survey as well as the informed consent language. It was made petézntihat
this survey was strictly voluntary and that all responses were cometaymous.

The responses provided by the participant were reported only as a part of ttattotal
collection and in no way as separate and individual responses.

There is actually a fourth, albeit, smaller database that could also have been
utilized. The N.J. Association of County Purchasing Officials (NJACPO) inchiees
purchasing agents of the twenty-one counties in the state. However each efrtherm
is also found on the databases of at least one or more of the other organizations already

noted, so | chose to leave this list out as it does not offer any additional members.
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As | indicated above, it is distinctly possible — in fact highly probable — that a
purchasing professional could be listed within three different categoriesembenof
the NIGP chapter, a member of the GPANJ, and also a member of NJACPO.
Consequently, I included a security measure through Survey Monkey to insure that a
respondent is only able to respond once from his own computer. It is also important to
note that there was no requirement that purchasing personnel belong to any otthe thre
sets. Some purchasing agents are not QPA's, just as others do not belong to dges-payin
organizations like NIGP or GPANJ. Moreover, there is no universal listing of those
individuals responsible for purchasing for every public agency in the state.

My intention was to utilize a comprehensive web-based survey in order to gather
the data from the purchasing professionals. For classification purposestthet fafs
guestions was general in nature. Accordingly the questions gathered the following
information about the respondent and the respondent’s agency: agency type resgpondent’
title, certifications held, and estimate of contract values awarded.

The next section of the survey collected data about the activity within the
purchasing agency — such as the number of bids advertised each year, number of bid
submissions received and rejected, and the payment timetable. This, too, assisted m
comparing opinions among purchasing agencies based on their volume. Purchasing
officials were then asked to share their impressions about New Jerseyiagng
regulations, the required paperwork, and the numbers of bids that they have to reject, and
whether the agents perceived the process as too cumbersome. One question ar particul
listed twelve major documents required in a bid, and asked the purchasing agents to share

their opinions about the difficulty that each document creates for vendors. | asked the
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purchasing agents to respond to questions that look closely at the time frame vendors
have to return a bid — ascertaining the average length of time that their separes/a
bid out before the opening date.

Clearly one required document that has created the most difficulty for lzesnes
is the Business Registration Certificate (BRC). A series of questiomsdirected at the
purchasing professionals to obtain their thoughts about the BRC and the fact that many
vendors throughout New Jersey have had bids rejected for failure to include this one
document in the sealed package.

Lastly, a series of questions were posed to determine the officials’ opinidres of t
New Jersey Legislature’s actions and the impact that legislation tiamtbe public
procurement process in New Jersey. These questions provided a clearer undgrstandin
the perceptions that New Jersey’s purchasing professionals have with teshec
process that they have to monitor and work with each and every day. New Jersey’s
purchasing professionals — those public servants who have the day-in and day-out
responsibilities of procuring goods and services for their agencies whii¢onnag
compliance with the Local Public Contracts law — have their fingers on the pulse of
public procurement in the state. They have the clearest perspective of thetirapac
regulations and new laws have on the procurement process with respect to vendor
participation and competition, and they are therefore able to make note of thetisgnds
are taking place with vendors.

As noted previously, the work of Susan MacManus is regarded as the first real
attempt in public administration to provide an assessment of the private sector with

respect to its view on doing business with government. MacManus randomly selected
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companies from a nationwide business directory and sent them her paper surveys. The
surveys asked companies — regardless of whether they partnered with thegquidlie s

to give their feelings about the public sector procurement process and the various
procedures the process entailed. In her survey document, MacManus askesld serie
guestions to classify the businesses by structure, size, and type, and thenadittref
reasons for the businesses to consider as to why or why not they sought public work.

With my second web-based survey, | looked to mirror MacManus’s work by first
classifying the businesses and then gauging the opinions of the privatdesstos with
respect to the public procurement process. Within the survey document, | utileaed a f
of MacManus’s suggested questions in order to make a comparison of the responses
seventeen years later. Since | am studying New Jersey’s regulatjasicular, my
survey took the process a step further by asking business leaders to answansjuesti
specific to the state’s procurement process. The survey included a list of bidetié€um
that are required by the laws and regulations in New Jersey, and asked treedeade
these companies to share their opinions as they relate to the difficulty intgudpanit
responsive bid to a public agency within the state.

The business leaders were then asked a series of demographic questions to bette
describe their company, including industry classification, type of businepsrate
structure, age of company, humbers of public sector contracts currently held, anerwhet
the company qualifies as a small business. Vendors were asked the quedtan -- w
discourages them from doing business with government? The issues of low-balling and
accounts receivable receipt were also presented to the businesses tdgatteughts

on the matters.
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While MacManus took her sample from a national business directory, | gathered
my sample from vendor and business lists comprised of private sector entitea®that
somewhat familiar with public bidding and New Jersey’s procurement protessder
to prevent any potential bias from vendors who are Bergen County data-base apecifi
are familiar with me in my officially capacity as the Purchasiiggmt for the County of
Bergen, NJ -- these two lists included: the estimated 275 associate businesssmembe
part of the New Jersey Association of School Business Official (NJASBO), 175
companies listed in the 2010 Construction Buyers Guide (Mid Atlantic BX), and a
random sample of 100 members listed in the 2009 Blue Book Building and Construction
-Northern New Jersey (Blue Book 2009) that actually had listed e-mail addresbe
utilized.

In terms of the sample size, my goal in both surveys was to achieve a 95%
confidence level with a confidence interval of four. By surveying the purchasing
professionals throughout New Jersey about the state’s laws and regulatioesong
public procurement, | gathered essential information from those individuals who are
charged with the responsibility of conducting the procurements for their tegpec
agencies. Since these individuals are responsible for monitoring and maintaéning t
process regulations, they are in a unique and important position to offer informed,
educated opinions about the regulations they work with, and whether the regulations
create impediments to competition and increase costs for governments agdraxpa

Due to the fact that there is an overlap of purchasing officials who belong to
several different purchasing organizations, | collected as many compheteghaous

responses from the 530 to 550 members who received the link to the survey. Through
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their memberships in the professional associations, these individuals werkkalprie

be aware of the ever-changing regulations and statutes that drive the industry. Thus
believed that many within the population took the opportunity to share their opinions and
responded to my request to participate in the study.

With respect to the survey of private sector businesses for this thesisutie act
population of possible participants was infinite. Since businesses from throughout the
country’s fifty states are eligible to submit a bid for any New Jergen@y/’s
procurement, the goal was to try and achieve the highest response rate posghmet
having to send out the survey to 100,000 companies. | limited my focus to a group of
600 companies with the hopes of receiving as many completed responses back as
possible to achieve a 95% confidence level. Although there were a number of business
leaders who were quite zealous to participate in the study to share their opmions, i
general -- | surmised that the overall population was slightly less netit@iparticipate
than that of the public purchasing professionals. Consequently it took a longer period of
time to actually reach a comfortable number of completed surveys to achieve the 95%
confidence level.

Under New Jersey’s Local Public Contracts Law, public agenciesear¢ofr
contract with any business in the United States provided that they have beesdaivard
work through competitive means. Hundreds of thousands of businesses throughout the
country are eligible to participate in the New Jersey bidding process.mamren a
level playing field, all businesses are required to complete the sam&pdpand
submit the same documentation, regardless of whether or not the business is based in

New Jersey.
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This factor was helpful in determining the businesses’ perceptions of doing
business with public sector agencies, as well as of the public bidding process. In this
way, | was able to determine whether or not they feel that there are probléntisewit
system that discourage businesses from stepping forward to seek this work.

The collection of data was best achieved through web-based surveys. Phone
interviews and face-to-face interviews create logistical prohleriensive delays in the
data collection process, and exorbitant costs to complete the research. Oventhsg
of a mail survey is the challenge of getting representatives from the vedzanies to
actually take the time to complete and actually return the survey.

Without question, a web-based survey available to the purchasing professionals
enabled me to reach a large sample size and thus produced a large number ofc&complete
responses. Purchasing professionals tend to be extremely motivated about their
occupations and tend to be very open about providing their opinions about the “State of
Public Procurement” throughout New Jersey. Nearly all of the professionald aaoué
some access to the internet to provide them the opportunity to complete the survey via the
web. On the other hand, | felt that it was more challenging to reach the neeqghel sa
size with the private sector respondents. While most companies are technlglogical
speed and would be able to complete an on-line survey, they were not as motivated to
share their thoughts about the procurement process as the public sector cosinterpart
However, in the end, | was able to achieve the respective sample sizes ndodssgiry
to analyze the data with a high degree of confidence.

In testing the surveys, | used a three-pronged approach before a final praduct

made available online for respondents. First, | shared the purchasing profestsidyal
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with the senior members of my eleven-person division in order to gather theirsnsight
The bid chief, senior buyer, buyers, and purchase order supervisor, in particular, have
over forty years of public sector procurement experience between themvanadraed
closely with various vendors and user agents alike in the formation of the bids to be
utilized for procurements. Once adjustments had been recommended, | analyzed them
closely to see which items should be amended for the web. Likewise in the study of the
private sector, | tested the survey with a dozen business contacts not peagjciptite
research study to gather their opinions about the need for any survey adjustments.
each of the test groups, it was important to conduct a debriefing with thosg thsti
surveys in order to hear their opinions about the questions asked and the specific
recommendations that they may have to improve the final survey documents..

Upon approval of the University of Baltimore’s IRB, my administrative plah a
timeline for the studies was the following:

1) Ie-mailed a link to the surveys, with the required informed consent notice, to

the purchasing personnel in which | have a direct e-mail address and a link to the

survey with the informed consent notice to the GPANJ leadership so they can

distribute to their database via an e-mail blast. The recipients were ntttdted

the survey would remain open for a period of three weeks.

2) In the survey for the private sector community, a random sample of e-mail

addresses was inputted and a link to the survey was sent along with the informed

consent notice. Recipients were also notified that the survey would be closing in

roughly three weeks. Due to the perceived challenge of the more difficulbtask t

capture more completed private sector responses as opposed to public sector
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surveys, another e-mail was sent days later to all of those who receivedighe ini
invite to participate, reminding them that the survey was closing in less than one
week.

3) Three and one half weeks later, both surveys were closed. The data was then

collated and analyzed.

In reviewing the data that will be produced with my survey instruments, | must
remain cognizant of the differences between those who actively paigicipthe public
bidding process and those who have not or choose not to participate.

Both surveys for this study yielded invaluable information about the perceptions
that New Jersey’s businesses and public procurement professionals have about the
process. This study was initiated as a result of my own observations abouk ihfe lac
competition in public bidding in New Jersey. While New Jersey is home to thousands
and thousands of private sector enterprises, a mere fraction take the time tesealadi
bid proposals in public procurement processes. | have hypothesized that some
businesses may be discouraged either by the inflexible bidding processritself the
idea of doing business with a governmental agency. In the case of the latteid | w
argue that smaller businesses, in particular, cannot afford to wait the longds ér
time to receive their payments that are a byproduct of government ¢mgfyand that
this is a major disincentive.

As noted previously, in order to gather information on the public sector side of the
equation, it was imperative that | surveyed New Jersey’s purchasinggioogds with a

guestionnaire tailored just for them. The questions were written to gather inbarmat
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from those frontline professionals who put the bids together in concert with state laws
and regulations, and reflect the particular issues they face.

In sum, | do believe that a tremendous public service can be accomplished with a
comprehensive study of New Jersey'’s public procurement law and its effecvate pri
sector competition. As noted previously in this paper’s literature review, \ikile are
a number of academic studies that have looked at the issue of competition and the
perceptions the private community has about doing business with government, to date,
my literature review has revealed only more generic research about pudglurement
behaviors and nothing specific to the laws of the State of New Jersey.

Since no relevant studies have been conducted, | moved forward with a two-
pronged approach to examining this issue: 1) a survey of a segment of New Jersey’s
private sector community, and 2) a survey of New Jersey’s local purchasiaggmotls
In both cases, | questioned the respondents about their knowledge, perceptions,
experiences, and feelings about New Jersey’s public procurement lawshoinkete
whether there is a relationship between perceptions about the fairness of thg biddi
process and inflexibility of the specific laws and regulations, and willingoess
participate in the bidding process.

Once the data from the two surveys had been collected, | moved forward with the
process of comparing similar questions between the two to see if theranydrends in
which to take note. In particular, | closely examined those questions in which the
respondents in both surveys were asked to provide their opinions with respect to the
procurement process itself, the amount of required paperwork, the issue ohefje

accounts payable/receivables, and low-balling studies. | remained cortfialettiet
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research gathered would produce significant findings that will encotugber study
and lead to the legislative reforms necessary to increase competition in tice publ
procurement process in New Jersey. As | have stated previously, more tomfretin
guality vendors in the bidding process leads to more competitive prices, better
efficiencies, more effective procurements, and goods and/or serviceslthatter assist
public agencies in meeting the needs of their constituents in the most casteetiad

efficient ways possible.

53



RESULTS

Two different surveys were conducted in order to gather information about the
public purchasing process in New Jersey. The first survey was of the pogchasi
professionals in the public sector who manage the laws and regulations as st fort
state statute. The second survey polled those private sector business concerns w
submit the bids to the public agencies. In each case the surveys were presented in a
similar fashion -- 18 to 20 questions, delivered on-line and anonymously for a three and
% week period. While survey questions were different, there are a number of them in
each study that asks the respondent directly about the difficulties in the public
procurement process. | will compare these questions carefully betwdarotherveys.

The first survey of the purchasing professionals was conducted between January
27" 2010 and February 92010 and posed 18 questions including 2 with multiple
parts. One hundred ninety one respondents started the survey and 165 individual
provided surveys that were completely answered, a response rate of 86 percent.

Two purchasing organizations chose to “sponsor” and promote the survey to their
memberships — the Northern New Jersey Chapter of the National Insfitute
Governmental Purchasing (NIGP) as well as the largest group in temreswdfership --
the Governmental Purchasing Association of New Jersey (GPANJ) with roughly 400
members. Most members of NIGP North, about 80 individuals, belong to GPA as well.
So there is a natural overlap of eligible respondents between the two groups. Choosing to
protect the confidentiality of the members’ e-mail addresses, in both tases

organizations agreed to send the survey link to their memberships via a blast e-mail.
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The first group of questions in this survey (Questions 1 through 5) served to get a
better idea of who took the time to complete the questionnaire. Question 1 indidates tha
the largest group of respondents represented New Jersey’s “mune&spaith a return
which represented 40.3% of the total responses followed by “school districts” 23.6%, and
“counties” 21.5%. Question 2 asks for the best description of their professional title —
28.8 % of those polled said “purchasing agent,” 20.9% answered “business
administrator,” 11.5% replied “borough administrator,” 9.9% noted “purchasing
assistant,” 9.4% indicated that they were their agency’s “director of pungtiasVhile
municipalities were the largest group to respond, most of the individuals compieting
survey held one of 3 titles — borough administrator, purchasing agent, or even director o

purchasing.

1. Which best describes your public jurisdiction? (Check one)

Response Response

Percent Count
Municipal 40.3% T
County 21.5% 41
State [ ] 31% ]
School District 23.6% 45
Authority ] T.9% 15
Special District 1.0% 2
Other (please spacify) ] 2E% 5
answered guestion 191
shkipped question o

Figure 4.1. A breakdown of the respondents’ agencie

Question 3 indicates that nearly 70% (69.9%) of the respondents hold the highest

level of state certification for public purchasing — the “Qualified Purolga&gent
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(QPA)” — with another 41% indicating that they are “Registered Public Raingha

Officials (RPPQ’s)” — considered a level just below a QPA. Obviously sirie
respondents held both certifications — achieving the RPPO certificatioarfdghen

earning the title QPA later. This data shows that those who were providing their
feedback were individuals who had completed the classroom training and the on-the-job
experience for several years in order to achieve these certificahan@PA’s, they

would be responsible for managing the day-to-day operations of their purchasifoy uni
their agency and would be highly versed in the operation of the New Jersey procurement

system.

2. Which best describes your title? (Check one)

Response Response

Percent Count
Purchasing Agent 28.8% 55
Director of Furchasing 9.4% 18
Borough Administrator _| 11.5% 22
Buyer o 4.2% 8
Purchasing Assistant 0.0% 19
Business Administrator 20.9% 40
Other (please specify) 15.2% 20
answered guestion 191
skipped question ]

Figure 4.2. An analysis of respondents’ titles

Examining the total value of purchases made by a respondent’s agency — 56.4%
of those who answered said that value fell between “$1 and $5,000,000 “during the

course of 2009 (see Question 4). A smaller group (9.6%) answered by saying between
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“$5 million and $10 million.” The percentage jumped again for the fourth choice of “$10
million and above” — the largest answer 29.9%. The purchase amount for smaller
municipalities and school districts would most likely fall up to $5 million. Most couynties
authorities, larger school districts, and cities would have a tendency to purchasess e

of $10 million in order to manage and operate their respective operations.

3. Which purchasing certifications do you currently hold? (Check all that
apply)

Response Response

Percent Count
ualified Purchasing Agent
o 9nd 65.9% 116
{QPA)
Registered Public Purchasing
o - 41.0% k]
Official (RPPO)
Registered Public Purchasing
o 30.1% 50
Specialist (RPFP3)
Certified County Purchasing —
L - 6.6% 11
Official (CCPD) —
Other (please speacify) 18.1% 30
answered guestion 166
shipped question 25

Figure 4.3. Purchasing certifications held by resfemts

Question 5 examined the average number of bids/request for proposals (rfp’s) that
the respondent’s agency handles in a year. A clear majority of 53.1% of thosle polle
answered somewhere between “1 and 25.” Sliding up the scale at 14.7% is the answer
“25 to 50. “ We see a dip in the middle “51 to 100 bids” with only 7.3% before the larger
amounts “101 to 150 “(12.4%) and “over 150 bids” --11.3%. Once again this is

reflective of the larger group of municipalities and school districts that hapenéded to
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the survey. With 67.8% of those responding between 1 and 50 average bids on the year,
municipalities and school districts would most likely fall in this categorytdiiee

smaller overall budgets for purchases, the use of state and county co-op comulacts, a
they fact that these agencies are smaller and may have less of a rreglefopriced

biddable goods and services.

4. What is your best estimate of the value of all of the contract awards that

your purchasing unit procured through competitive bidding/competitive
contracting in 2009? (Check one)
Response Response
Percent Count

51 to $1,000,000 28.2% 50

51,000,001 to $5,000.000 28.2% 50

55,000,001 fo 510,000,000 B.E% 17

Cwver $10,000,000 29.9% 53

Don't Know : 4.0% T

answered guestion 177

shipped gquestion 14

Figure 4.4. Estimate of contract value awardeddspondents’ agencies

In review of the first five questions, it is clear that survey respondentsegped
a cross section of public agencies, served in several different capasitibed in public
procurement, and held a myriad of professional purchasing certifications. Mbstrof
agencies procured millions of dollars worth of goods and services on an annual basis and

do so, in part, through formal bids and request for proposals (rfp’s).
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5. On an annual basis, what is the average number of bids/rfp's that your
agency prepares and advertises? (Check one)
Response Response
Percent Count
1-25 53.1% 94
850 14.7% 25
51-100 T.3% 13
101-150 e 12.4% 22
More than 150 ] 11.3% 20
Dion't Know 1.1% 2
answered guestion 177
skipped question 14

Figure 4.5. The average number of bids prepared

The remainder of the questions gather more specific information about the
feelings that these purchasing professionals hold about the process itselforQ@@esti
begins to directly assess their assessment of the operation of the praodtiggstem.
The question is a simple one — “In days, how long does your agency advertise one of its
bids?” With the legal minimum of 10 days, the responses point to a tendency to leave the
bids out to advertisement for a minimal amount of time on average. 34.7% of those who
responded indicated that their agency leaves bids out only “10 to 13 days.” The next
highest percentage was those who answered “14 to 17 days” — 34.1%. Lengthening the
time further, 21.6% responded by saying “18 to 21 days.” On the outer end, just 6.3%
answered “22 to 25 days” and even smaller percentage (3.4) replied “over 25 days.”
Question 7 notes the average number of responses that agencies are receiving
when they do put a bid out for action. The smallest percentages are those on the fringes

2.8% for “9 or 10 responses” and 2.8% for “more than 10.” On the other end of the
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spectrum, only 4.5% of the respondents said that they receive only “1 or 2” bid responses.
An overwhelming 62.1 % of those polled said that their agency receives “3 to 5 bids” for

a given procurement and an additional 27.7% indicated “6 to 8 bids.” This would
suggest a generally manageable amount of bids to process in an individual procurement

action.

6. On average, how long does your agency advertise a BID? (Check one)

Response Response

Percent Count

10 to 13 days 34.7T% 61
14 to 17 days 341% 60
18 to 21 days 21.6% 38
22 to 25 days | 6.3% 1
Over 25 days L 3.4% &
answered guestion 176

skipped question 15

Figure 4.6. Length of time to advertise a bid

To further examine the operations of the procurement system, purchasing
professionals were asked to indicate for a given procurement, “On averagemangw
of the received bids have to be rejected because they are non-responsive fanerrea
another?” While 30.5% said “0,” a strong majority (63.8%) said either “1 or 2 “of the
responses received. A much smaller group of 5.6% noted that “3 or more bids” are
thrown out after each opening. To dovetail with the previous question, if 62.1 % of the
respondents said that they received “3 to 5” responses for procurement and 68.8% sai
that they reject “1 or 2 bids” each time, the level of competition is diminishib i

majority of the procurements.
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7. On average, what is the number of bid responses (from different
vendors) that your agency receives for a given procurement? (Check
one)

Response Response

Percent Count
102 B8 4 5% ]
3tohs 62.1% 110
G to 8 27.7T% 48
Bori0 & 28% 5
More than 10 [ 2.8% 5
answered guestion 177
shipped guestion 14

Figure 4.7. The number of bids received

In an effort to see if there has been any drop-off in the number of bids responses
received comparing the years 2009 with 2005, the data clearly indicates thdtaber
been no decline. In fact, 43.7% of those polled said that they are receiving “mére bids
than 4 years ago. 31% responded that bid response numbers have remained “constant”
and only 13.2% believe that they are receiving “fewer bids.” With this questi@s | w
attempting to determine if there was a pattern whereby vendors have became mor
discontented over the years with over regulation and more stringent purchasieg statut
and regulations — thus submitting less bids in the public arena. Yet, this potental tr
may have been offset by the great recession over the past 2 years. Many more
businesses, hungry for opportunities, may be turning to the public sector during these

difficult economic times. As a result, bids received in 2009 may be higher than those

counted in 2005.
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8. For a given procurement, what is the average number of bid responses
that are rejected (deemed non-responsive) due to a bidder’s failure to
provide specific documents? (Check one)

Response Response

Percent Count
0 30.5% 54
1or2 63.8% 113
JorMore | 5.6% 10
answered guestion 177
skipped gquestion 14

Figure 4.8. Bid responses rejected for cause

As noted earlier in this thesis, those who have studied the problems with the
public procurement process also note that vendors sometimes are unhappy with the
timeframe in which they are paid by the public agency. In order to examineclosegy
this potential problem in New Jersey, | asked a related question in both of the surveys
For the public purchasing professionals, Question 10 asks them to describe thefisagenc
average payment timetable. As expected the largest percentages fallangéne |
payment scale. 44.8% of those polled said that their agency pays within “net 26 to net
30.” Under New Jersey’s “Prompt Payment” statute, agencies must pay thithy
days of receiving an invoice from a vendor that has provided a constructiatrelat
service satisfactorily (Public Law 2006, c.96). Moreover an additional third (3813%)
the respondents said that the timetable was even longer — “net 31 or more.” Thus 78.1%
of those polled have agencies that pay anywhere from “net 26 Days and higher.” In
contrast, the smallest percentages are matched with the fastest payratities — “net

5to net 15,” 1.1%; “net 16 to net 20,” 6.9% and “net 21 to net 25,” just 8%.
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9. In your opinion, did your agency receive more or fewer total bid/rfp
submissions (responsive and unresponsive) in 2009 as compared to
procurements four years ago? (Check one)

Response Response

Percent Count
More Bids 43.7T% TG
About the Same | 31.0% 5
Fewer Bids 13.2% 23
Don't Know/Mo Opinien L 12.1% 21
answered guestion 174
shipped question 17

Figure 4.9. Comparison of bid submissions

The largest percentage of vendors submitting bids and request for proposals
(rfp’s) were in-state businesses (see Question.11). A majority (54%g ptitchasing
professionals said that only “0 to 10%” of the bidders were from out-of-state. 22.4%
replied that “11% to 20%” of those bidding were from outside of New Jersey. The
percentages became smaller as the scale moved upward — just 9.2% estim&eaeltha
to 30%” of the vendors were out-of-state; only 4.0% said “31% to 40%" of the bidders
and lastly a very small 2.3% projected that “more than 41% “of their biddeesfroen
beyond New Jersey’s borders.

The last group of questions posed to the purchasing professionals was designed to
ascertain their sentiments with respect to the process itself and wigt, ihaact they
believe the process has on potential public sector partners. Individuals were asist
of questions about the amount of paperwork included in a bid packet and the specific

documents that are included or asked to be provided by potential vendors. Specifically
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pubic servants were asked about the issue of the Business Registratiocafe(BiRC)

and the impact that this document has had on vendors and the process itself.

10. How would you describe your agency's average payment timetable in
days? (Check one)

Response Response

Percent Count
Met 5 to Net 15 § 1.1% 2
Met 16 to Net 20 6.8% 12
Net 21 to Net 25 5.0% 14
Met 26 to Met 30 44.8% TE
Met3lorMore 33.3% 58
Don't Know 5.7% 10
answered guestion 174
shipped guestion 17

Figure 4.10. Agency payment timetable

Question 12 asks: “How much do you agree or disagree with the following
statement: New Jersey’s purchasing laws, rules, regulations and rezpisehscourage
private sector companies from doing business with public agencies?” More than tw
thirds (67.2%) of those who responded to this question answered either “Strongly Agree”
(21.6%) or “Agree“(45.6%). 19.3% of those polled — “neither agree nor disagree” -- and
11.7% “disagree or strongly disagree.” This is clear evidence of a sagmitioncern
from purchasing professionals about the very nature of New Jersey’s preatirem
process.

The next question specifically addresses a particular problem that can o¢®ur in t

operation of the process — the amount of required paperwork to submit a responsive bid.
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When asked: “Do you believe that there is too much required paperwork for vendors to
complete and/or submit in order to present a responsive bid?” — the level of concern was
significant. In this case, 63.7% of the respondents said “Yes,” 22.8% answered “No,”

and 12.3% responded “Maybe.”

11. During the course of 2009, what percentage of vendors who submitted
bids/rfp’'s to your agency (would you estimate) were located out of state?
(Check one)

Response Response

Percent Count
0 to 10% 54.0% 84
11 to 20% 22.4% e
21 to 30% B2% 16
3Mto40% 4.0% T
More than 41% ] 2.3% 4
Clon't Know 5.0% 14
answered guestion 174
shipped guestion 17

Figure 4.11. The number of bidders located outsidéew Jersey

With the host of documents that are typically included in a New Jersey bid or
request for proposal, the next question was posed to purchasing professionals to obtain a
better understanding of their feelings about the specific documents thattbeehtggest
challenges for vendors in submitting a responsive bid. With 12 documents listed, a
majority (50.9%) of the purchasing professionals indicated that the biggesingeallas
the controversial Business Registration Certificate (BRC) — a émificate distributed
by the State of N.J. to all vendors who register with the Department of Ty&zisigion

of Revenue. All vendors who wish to do business with a public agency in New Jersey —
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both New Jersey and non-New Jersey vendors — must have a copy of this eertificat
Under the original BRC statute, if a vendor did not submit its copy of the BRC wghin it
sealed bid, the bid must be automatically rejected without the ability tohsudetect.

Other documents noted by respondents included: Disclosure of Named Sub-contractors
in Construction bids (39.2%), Performance Bonds/Surety (35.1%), Affirmative
Action/EEO Evidence (32.2%), Bids Guarantee (29.8%), Public Works Contractor
Registration Act (28.7%), Insurance requirements (23.4%), ADA Compliance (13.5%)
Acknowledgement of Addenda (11.7%), Disclosure Statement 9.9%, Statement of

Corporate Ownership (9.4%), and Non-Collusion Affidavit (4.1%).

12. How much do you agree or disagree with the following statement: New
Jersey's purchasing laws, rules, regulations and requirements discourage

private sector companies from doing business with public agencies?
(Check one)

Response Response

Percent Count
Strongly Agree 21.6% ar
Agres 45.6% T8
Meither Agree or Disagree 18.3% 33
Dizagree B.0% 17
Sirongly Disagree ] 1.8% 3
Don't Know/No Opinion | 1.5% 3
answered guestion 171
shipped guestion 20

Figure 4.12. Respondents’ feelings about New Jedsepuraging companies
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13. Do you believe that there is too much required paperwork for vendors
to complete and/or submit in order to present a responsive bid? (Check
one)

Response Response

Percent Count
Yes 63.7% 109
Mo I2.8% 30
Mayhe 12.3% 21
Don't Know/No Opinion 1.2% 2
answered guestion 171
skipped question 20

Figure 4.13. Opinions about required paperwork

Several of the documents them that were mentioned most frequently in the poll
cause automatic fatal defects to a bid if they are not included in a sealed bapenvel
when opened. In addition to the BRC, the following fall under this ruling — Disclosure of
Named Subcontractors, Performance Bonds/Surety, and Bids Guarantee. d&m aithaiti
Affirmative Action/EEO Compliance documentation must be presented at timeaod aw
and the Public Works Contractor Registration Act requires that vendors kene)is
with the state at the time that bids are opened — otherwise the bid has to bd.rejecte

It's important to re-emphasize that procurement laws and requirements diffe
greatly from state to state. While there may be some similantiesjuired
documentation between or among two or three, there are other states whose laws are
much more lax. However it is important to note that vendors from beyond New Jersey’s
borders are still subject to the requirements imposed by state law on vendorstiiom w

New Jersey’s borders. If an affirmative action certificate is reduor a specific

67



14. Which of the following documents create the biggest challenge and/or
difficulty for vendors to submit responsive bids? (Check ALL that apply)

Response Response

Percent Count
Disclosure Staterment BE% 17
Mon-Collusion Affidawvit : 4.1% T
Statement of Corporate Ownership B.4% 18
Affirmative Action/EEC Evidence 32.2% 55
ADA Compliance 13.5% 23
Public Wearks Contractor
. . 28.7% 49
Registration Act
Insurance requirements 23.4% 40
Bids Guarantee 28.8% 51
Performance Bonds/Surety 35.1% 60
Acknowledgment of Addenda 11.7% 20
Business Registration Certificate )
50.9% a7
(BRIZ)
Dizsclosure of Mamead _
. . . 38.2% 87
Subcontractors in Construction Bids
answered guestion 171
shipped guestion 20

Figure 4.14. Procurement documents that creatmtse difficulty

procurement, all vendors will be responsible for submitting that paperwork. The
drawback for the out-of-state vendor is the fact that the documentation required to be
submitted in New Jersey’'s procurement must be obtained from a New Jersey agenc
Thus if a vendor from Maine has proof of affirmative action compliance from its own
state, that documentation would not be sufficient to meet New Jersey’s negjlise

That vendor from Maine would need to make application to the specific New Jersey

agency and pay the appropriate fee (if required). Only after receivipgaper
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documentation from the State of New Jersey would it then be possible be in compliance
with a specific request for documentation in the New Jersey public agency’s
procurement. In the next three questions, | polled the respondents more speoifical
issues dealing with the BRC. In question 15, respondents were asked how maentdiffer
vendors’ bids had to be rejected in 2009 for failure to submit a BRC. An overwhelming
percentage (79.8%) answered that “0 to 10 bids” were thrown out. The rest of the
percentages were as follows: 8.9% replied that “11 to 20 bids” were rejecte16iws

noted that “21 to 30 bids” were tossed, 1.2% said that “31 to 40 bids” were eliminated

and 3.6% of the individuals polled said that “41 or more” were rejected.

15. During the course of 2009, how many bids/rfp’'s did your agency
disqualify because the vendor failed to provide a Business Registration
Certificate (BRC) within its sealed envelope? (Check one)

Response Response

Percent Count
0 to 10 79.8% 134
11t020 Bl 5.0% 15
21 to 30 3.6% ]
3to 4D § 1.2% 2
41 or More 3.6% &
Don't Know/Mo Opinion | 3.0% 5
answered guestion 168
shkipped question 23

Figure 4.15. The number of disqualified bids duBRC

Purchasing professionals were also asked just how many of the vendors who

should have been thrown out for failing to submit a BRC would have been awarded a bid
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for being the lowest, responsive bidder otherwise. Over two-thirds (69%) intltbate

“0 to 5” of their bids would have been awarded to these vendors. From there, the
percentages drop off dramatically. For the “6 to 10” range, 8.9% said yes. hEhe ot

three ranges “11 to 15,” “16 to 20,” and “21 and more” all garnered no higher percentage
than 1.8%. It should be noted that 17.3% of the respondents indicated that they “didn’t

know’ nor had “no opinion.”

16. Referring back to the previous question -- of these disqualifications --
how many of these bids do you estimate would have been awarded
(otherwise) as the lowest responsive bid had the vendor simply included
the BRC with its submission? (Check one)

Response Response

Percent Count
0to s 69.0% 116
§ to 10 5.9% 15
11 ta 18 | 1.8% 3
1681020 § 1.8% 3
21 orMore | 1.2% 2
Don't Know/Mo Opinicn 17.3% 28
answered guestion 168
skipped question 23

Figure 4.16. Vendors that would have been awardddBRC included

Building on the previous 2 questions, the third and final question related to the
BRC in this section asks the question — given the fact that many have had to reject
otherwise low and responsive bidders for failing to provide the BRC, how much more

money did your agency have to spend to award the next highest bidder? Over 40%
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(40.5%) indicated that their agency had to spend an additional “$1 to $30,000” to make
another award, with 25% noting “$1 to $15, 000,” and 15.5% -- “$15,001 to $30,000.”
10.1% polled responded by noting “Over $75,000.” A smaller combined total of 8.4%

professionals answered between “$30,001 and $75,000.”

17. Referring back to the previous questions -- of the otherwise
responsive bids that were rejected and would have been awarded had
the vendor provided a BRC -- what is your estimate of the cumulative
value that your agency had to spend in order to make awards to higher
priced bidders?

Response Response

Percent Count
5110515000 S 25.0% 42
$15.001 1o 530,000 B 15.5% 28
530,001 to 550,000 J §.0% 10
$50.001 to 575.000 ] 2.4% 4
Ower §75,000 10.1% 17
Don't Know/Mo Opinion 41.1% B3
answered guestion 168
skipped gquestion 23

Figure 4.17. Estimated value of awards made todrighiced bidders

The purpose of including these three previous questions was to achieve a better
understanding of the extent of the problem with the BRC in terms of the rejection of
otherwise responsive bids, and to get an assessment as to the financial burden that this
may have placed on the public agencies. The numbers are relative based on the size of
the agency. Clearly a small municipal government or school district thateslftur

spend an additional $20,000 or $30,000 over the course of the year for the “next lowest
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bidders” will certainly face a larger financial challenge than thatlafge county

government with a $500 million budget.

Question 18 is comprised of five parts — asking purchasing professionals how they
feel about given statements concerning the laws and regulations that govern public
procurement in New Jersey. Without question, the items presented to the respondents in

guestions 18 through 20 should prove to be invaluable when making a determination

about the feelings in the public sector arena about the procurement system.

18. How do you feel about the following statements? (Check ONE answer

for each statement)

Mew Jersey should permit vendors
the ability to cure all fatal bid
defects within a 72-hour period

Wendors should be permitted to
cure the fellowing defect: Failure to
Submit a BRC

MNew Jersey's purchasing laws,
rules and regulations are effective
n attracting top quality vendors to

compete for awards

MNew Jersey's purchasing laws,
rules, and regulaticns are fair and
impartial

Mew Jersey's purchasing laws,
rules, and regulations result in
government purchases of quality
goods and services at the lowest

costs

Figure 4.18. Purchasing professionals share teelings about New Jersey’s laws

Strongly
Agres

17.1%
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2.4% (4)

Agree
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In the first part, when asked if New Jersey should permit vendors the ability t
cure all fatal bid defects within a 72-hour period, the percentages weze clatbe.

While 32.3% said that they “agreed“and another 17.1 % indicated that they “strongly
agree“for a total of 49.4%, another 40.9% answered that they either “disagree “(28.7%)
or “strongly disagree “(12.2%). Thus, there is a clear division of procuremenmloffic
opinion on this issue.

The second part had a more significant response. When asked whether vendors
should be able to cure the defect of failure to submit a BRC — 51.5% of the respondents
said that they “strongly agree.” An additional 31.3% said that they “agiidei% 82.8%
believe that a change is necessary with respect to this part of the lalwe fDpside, just
13.4% said that they either “disagree or strongly disagree” with thigehdnis clear
that purchasing professionals remain frustrated with this piece of the lamgde#h the
BRC and its inflexibility with respect to the responsiveness of the vendors’ bids

The third section of question 18 asks individuals if they believe that New Jersey’s
purchasing laws, rules, and regulations are effective in attracting topyoqueddors to
compete for awards. The largest percentage (41.2%) of those polled said that they
“neither agreed nor disagreed“with the question — in other words, they felt neutral.
However by a thin margin, 44.8% of those questioned said that they either “disagreed”
(33.3%) or “strongly disagreed” (11.5%) with the statement. Only 13.9% of thosd poll
“agreed or strongly agreed” with the statement.

When asked if New Jersey’s purchasing laws were fair and impartial, 36.6%
“agreed” with the statement, 33.5% were “neutral,” and 20.7% “disagreed.” Dispite

fact that folks may feel that the purchasing laws may be tedious, cumbersome, and a
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burden for those trying to submit a response, the feeling also remains thahwessly
produce generally a level playing field for all participating vendors.

Of those who responded to the fifth and final part of this question as to whether
New Jersey'’s purchasing laws, rules and regulations result in governmentspsrcha
guality goods and services at the lowest costs, 66.7% “disagreed or stronglgetisag
with this statement. Just 18.8% said that they “agreed or strongly agreed” and the
balance 14.5% remained “neutral.” It appears that purchasing professionalsegdine
multi layers of procurement procedures and paper work as actually asistimgn
receiving the very best of deals for goods and services at the lowest cogerythest
value for that specific procurement.

The potential problem of low-balling has long been noted by several authorities
studying procurement processes. Low-balling can cause otherwise abgpgendors
from participating in the public procurement process because they feel thhatiee
little chance to win an award fair and square. If another vendor is putting in an
artificially low bid in order to win the award and then possibly seek a changeabraer
later date, it makes it very difficult for others to compete because NeayJesystem is
based on the premise that the low-bidder must receive the procurement award. In the
survey, when asked about the prevalence of low-balling in New Jersey’s biddieggroc
63% of those polled answered that low-balling was either “somewhat prevalent”
(33.3%), “prevalent” (21.2%), or “very prevalent” (8.5%) in the process. 25.5%
indicated that they believed that it “was not very prevalent” and a very groalp

(2.4%) said that it was “not a problem at all.”
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In the seven-part question 20, the first question asks for more specific information
concerning low-balling. When asked if the practice discourages quality veralors fr

participating in the process, a majority (50.9%) said that they Strongleé§i®.9%) or

19. In your opinion, how prevalent is the problem of "low-balling” --
whereby a vendor submits an artificially low bid price in order to win an
award? (Check one)
Response Response
Percent Count
Very Prevalent | 5.5% 14
Prevalent . 21.2% a5
Somewhat Prevalent 33.3% 55
Mot Very Prevalent ] 25 5% 42
Mot a Problem at All [ 2.4% 4
Don't Know/Mo Opinien | B.1% 15
answered question 165
skipped question 26

Figure 4.19. The prevalence of low-balling in theqess

Agreed (40%). 35.2% of those polled remained neutral (Neither Agree nor Disagtee) a
a minority (13.9%) either Disagreed (12.1%) or Strongly Disagreed (1.8%). We will
come back to issue of low-balling when we analyze the results of a similaloguest
posed to the business leaders.

In addition to low-balling, payment terms — the amount of time a company has to
wait to receive a payment from a government agency — also comes inforgassb
whether or not the prolonged period of time creates a disincentive for businesses to
partner with the public sector. Many businesses complain that it is easieptdyet

more quickly when they are doing business with a private sector entity. Ovesthe pa
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several years, a “Prompt Payment” statute has been in place designee faufaic
agencies to pay their bills more quickly. Subsequently purchasing professiorels we
asked to share their viewpoints about Prompt Payment and payment delays. The second
part of question 20 asks — Despite a “Prompt Payment” statute and regulations, more
companies avoid doing business with New Jersey’s agencies due to a longer wait f
payment. 44.9% said that they “strongly agree “(8.5%) or “agree” (36.4%)heith t
statement, 28.5% remained “neutral” and 26.6% either “disagreed” (24.2%) or lgtrong
disagreed” (2.4%). Once again those who felt neutral finished as the second highest
percentage. The difference between those who “agree” and those who “digatiree
the statement (44.9% to 26.6%) is rather substantial.

The next four questions in the survey ask specific statements about the actions
taken by the New Jersey Legislature with respect to public purchasingstatee The
first of these questions asks whether the legislature’s actions over tiseast years
have aided procurement units in securing the purchase of quality goods and services a
the lowest cost. Once again a majority of the respondents (56.8%) said that they
“disagreed” (40.9%) or “strongly disagreed” (15.9%) with the statement. 25.6903&f t
polled remain “neutral” and only 17.7% said that they “agreed” (17.1%) or “strongly
agreed” (.6%). This question can obviously be taken two different ways — did they not
take any substantive action to assist the public purchasing units or did they pass
legislation that contributed even more regulations to the process?

On the contrary, the next question asks if the legislature’s actions have aided
businesses with the public procurement process — making it easier for companies t

navigate the process to submit a responsive bid. The numbers remain quite similar to the
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previous question. With this statement, those who said that they “disagree” (48.2%) or
“strongly disagree” (12.2%) reached a total of 60.4%. The “neutral” numbememai
exactly the same at 25.6% while those “strongly agree” (.6%) and “adr@4%) drops

to a total of 14%. As a result, it is clear that the purchasing agents feel that oilé®th s
— procurement units and the private sector companies — the New Jersey lre{gslat
actions have not effectively improved the public procurement process.

The next statement in the sequence asks if the legislature’s actions quastthe
few years have made the job of the purchasing professional more difficulboutvit
guestion, those responding in this poll registered strong opinions on this question. 84.8%
of those polled either “strongly agreed” (44.8%) or “agreed” (40%). A much smalle
“neutral” group of (12.7%) responded accordingly while a miniscule (3%) saiththat
“disagreed” with the statement. Clearly the many new laws and regulttairsave
been put in place by the New Jersey Legislature have created chafientie
purchasing professional and their agencies. Some of the laws are difficult tdamaiers
as written, provide an extended period of time to actually produce written rutdoto f
for implementation, and must be worked into the process in order to remain in
compliance with the law.

One such example is the legislation that was signed into law sevesabgeathat
banned agencies from opening bids on Mondays or the day following a legal holiday.
The statute — nicknamed the “Lazy Bidder” bill — has automatically remoaety rsexty
days in the calendar year in which a purchasing unit can conduct its businesgmpthe

opening of bids (P.L. 2007, c.4). The end result is that purchasing units now have even
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less days available within which to open bids.

20. How do you feel about the following statements? (Check ONE answer

for each statement)

The proklem of Tow-balling"
discourages guality vendors from
participating in Mew Jersey's public

procurament process

Despite a "Prompt Payment®
statute and regulations, more
companies avoid doing business
with Mew Jersey's governmental
agencies due to a longer wait to
receive payment for services

rendered or goods supplied

The Mew Jersey Legislature's
actions over the past several years
have aided governmental
procurement units in securing the
purchase of quality goods and
services at the lowest cost

The Mew Jersey Legislature's
actions over the past several y=ars
have aided businesses with the
public procurement process

The Mew Jersey Legislature's
actions over the past several years
hawve made the job of the
purchasing professional more
difficult

The Mew Jersey Legislature's
actions over the past several years
have been designed to decrease
over regulation of the public
purchasing process

The "Pay-to-Play” statute and its
lowwer thrashold (317,500} have
created more bureaucratic
challenges for purchasing
professionals as well as for private
sactor businesses

Meither
Strongly Agree
Agree
Agres nor
Disagree
10.9% 40.0% 35.2%
(18) (66) (58)
36.4% 28 5%
B5% (14) !
(50} (47)
. 17.1% 25.6%
0.6% (1) .
(28) (42)
. 13.4% 25.6%
0.6% (1) .
(22) (42)
44.8% 40.0% 12.1%
(T4) (86) (20)
o 19.0%
6.1% (10) 6.7% (11) .
(31)
46.7% 33.3% 12.7%
{7T7) (55) 21)

Disagres

12.1%
(20}

24 2%
(40)

40.9%
(E7)

48.2%
79)

3.0% (5)

44.2%
72}

5.5% (2)

Strongly
Disagree

1.8% (3)

2.4% (4)

15.9%
{28

12.2%
(20)

0.0% (0}

23.8%
{20)

1.8% (3)

Figure 4.20Purchasing professionals share thoughts aboutussiatements
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3.54

1.73

1.82

Response
Count

185

185

164

184

183

185




A further dimension of Question #20 noted that New Jersey Legislature’s actions
have not decreased over regulation of the public purchasing process. Once again more
than two-thirds of those responding (68.1%) answered that they “disagree” (44.2%) or
“strongly disagree” (23.9%) with the statement that New Jersey’'sd@geshctions have
helped reduce. Just 19% remained neutral -- “neither agree nor disagreeh-stithi
outnumbered the combined total of those who said that they “agreed or strongly agreed”
(12.8%).

The final question in this public sector survey asks respondents to provide their
opinions about the “Pay-to-Play” statute that was implemented severabgearsan
effort to “restrict” the process whereby a vendor that receives aml &ea a
government agency and is still permitted to provide campaign donations to those elec
officials serving that agency. Among other things, the law requires ag¢ogest
Request for Qualifications (RFQ’s) for all non-bid services over a newhtiickef
$17,500, qualify those who answer the RFQ via a governing body resolution, and then
place an additional resolution before the governing body for the regular award. |
addition, those who choose not to participate in the RFQ process but receive an award
from an agency must complete a state-designed campaign contribution disidosure
limiting them to a $300 donation per election cycle.

The guestion states: the Pay-to Play statute and its lower threshold ($17,500)
have created more bureaucratic challenges for purchasing profesammadh as for
private sector businesses. Once again the numbers are extraordinarily 86%ngf

those polled said that they “strongly agree” (46.7%) or “agree” (33.3%) hath t
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statement. Only 12.7% of the respondents remained “neutral” while a smaller-group
7.3% -- said that they either “disagreed or strongly disagreed” witstdkement.

After a careful review of the answers provided by purchasing professfonéte
twenty questions in this first survey, the data provides some very strong evidence
potential problems with the current procurement process employed in publicesgenci
throughout New Jersey. The perception of “too much paperwork” in a bid package is
substantiated in Question 13 with a significant majority of those polled sayinpelat t
believed that there was. Those responding to the poll stated that vendors should be
permitted to cure fatal defects, that New Jersey’s purchasing lawse#fiective in
attracting quality vendors to compete, or providing quality goods and services at the
lowest cost. Moreover purchasing professionals believe that low-ballirgggaiicant
enough problem in New Jersey procurement process whereby it discourages quality
vendors from participating.

In review of the final set of questions concerning the New Jersey Legestat
actions over the past several years, those polled agreed that the legisiatuoe dided
purchasing agencies and businesses alike with the procurement process -hactor
helped public agencies. in securing quality goods and services at the lowes a@dt, a
as aiding businesses with the procurement process itself. In addition, purchasing
professionals agree that the legislature has made their job more diffiduhiat actions
taken have not lessened over regulation of the process.

A second survey was implemented to assess the private sector’s peespectiv
New Jersey’s public procurement process. This survey was open from February 23, 2010

through March 19, 2010 and collected partially completed surveys totaling 168 surveys.
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Ultimately 154 individuals representing the business community submitted cethplet
surveys. Since the potential population for this survey is infinite, | sought disteadf
vendors who may have some knowledge and interest in submitting bids to public
agencies throughout New Jersey. As a result, a sample of e-mail addresstsken
from business list contained on-line in the New Jersey Association of School€usine
Official (NJASBO) website, the 2010 Mid Atlantic BX Construction Buyetsds, as
well as the 2009 Blue Book for Building and Construction (Northern New Jersey). In
addition, the study’s survey link for businesses was posted on the blog for the Eeyv Jer
Small Business Development Centers’ website. As with the first suivegsponses
were completely anonymous.

The first several questions posed to the respondents were most general in nature
in order to determine the types of businesses that were participatingdirstlgeestion
asked: “Which best describes the structure of your company?” Nearlydseeers
(72.6%) of the respondents noted that their company was a “corporation.” The second
most popular answer was “limited liability corporation (LLC)” at 14%. “Sole
proprietors’ tallied 7.9% with “partnerships” representing just 3% and “non-gtofit
2.4%. Question 2 asked, “How long has your company been in business?” A clear
majority (54.2%) of those polled indicated that they had been in business for “more than
20 years.” The others were grouped fairly closely together — “0 to 5'yeat$11 to 15

years” at 12%, “16 to 20 Years” at 11.4%, and “6 to 10 Years” at 10.2%.
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1. Which best describes the structure of your company? (Check One)

Response Response

Percent Count
Sole Proprietor | 7.9% 13
Farinership ] 3.0% 5
Limited Liability Corporation (LLC) ] 14.0% 23
Corperation 72.6% 118
Mon-Profit Agency ] 2.4% 4
Other please specify) 3
answered question 164
skipped guestion 4

Figure 4.21. Structures of companies participaitingtudy

More than half (60.1%) of the companies responding to the survey were “based in
New Jersey” while 39.3% were located “outside the state” according tet{Qu#3).
According to the next question (#4), almost 7 out of 10 (69.9%) of those answering the
survey indicated that their company was considered a “small business” and 2615% sai
that they were not. 3.6% answered that they did not know if they were or not. It appears
that a fair percentage of the respondents are older corporations based irr$égwhie
qualify as small businesses.

Question 5 asks respondents to describe their type of business. The results
illustrate that there is a fairly diverse group of businesses represdtiiedervice
providers” (25%) leading the way, followed by “construction trades” (16.7%) ,
“professional services” (14.6%), “technology” and “manufacturing” both at (13.9%),
with smaller numbers for “consultants” (6.3%), “wholesalers” (4.9%) , “rgtalds”

(3.5%), and “transportation” (1.4%).
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2. How long has your company been in business? (Check One)

Response Response

Percent Count
0 to & years 12.0% 20
g to 10 years 10.2% 17
11 to 15 years 12.0% 20
18 to 20 years 11.4% 18
Maore than 20 Years 54.2% an
Don't Know 0.0% a
answered guestion 166
shipped question 2

Figure 4.22. Companies’ age

3. Is your company based in New Jersey? (Check One)

Response Response

Percent Count
Yes B60.1% ae
Mo 30.3% o4
Don't Know | 0.8% 1
answered guestion 163
skipped question 5

Figure 4.23. Companies based in New Jersey

Of the individuals who responded to the survey, nearly half (43.3%) in Question 6
noted that they served as the “president“of their company, 21.7% identifiesetvesas
working in “sales,” 14.6% were “vice presidents,” 12.1% identified as “bid coordgyator
11.5% said that they were the “owners” of their companies, 10.8% said that thehavere t

“managing members” of their LLC’s.

83



4. Is your company classified as a "small business?" (Check One)

Response Response

Percent Count

Yes 63.9% 116

Mo 26.5% 44

Don't Know 3.8% i
answered guestion 166

shipped question 2

Figure 4.24. Companies identified as a small lassin

Looking at one of the first questions matched with a question in the public sector
survey, Question 7 asks the company leaders to describe their payment policy on
accounts receivable. A majority (51.5%) of those polled noted that the policy was “net
26 to 30 days” and another 27% indicted that the period was longer — “net 31 days or
more.” So more than three-quarters of the respondents fell into the “net 26 and more”
category. On the other end of the spectrum, 8.6% answered that their company’s policy
was just “net 10 to 15 days” and even less (3.7%) said “net 21 to 25 days” -- only 1.2%
said “net 16 to 20 days.” It is also worth noting that 8% indicated that they “don’t
know.” This data may suggest that late payments may begin to be problematic when
payments are made on a net 31 day or more schedule.

Question 8 indicates that 76.6% of those who responded currently hold “at least 1
public sector contract” — with the largest percentage (34%) stating tiratdhganies
hold “10 or more contracts.” 24.7% of those responding noted that they hold “1 to 3
contracts,” 10.5% said “4 to 6 contracts,” and 7.4 % answered “7 to 9 contracts. “ 16.7 %
said that their company’s currently “hold no public contracts” while 6.8% said that they

“don’t know.” The data in this question gives us a better identification of the experie
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level that the company’s polled have with the public bidding process. With three-
guarters of those indicating that they hold at least 1 contract, it appears thaifritany
respondents in the poll have a considerable familiarity with the procurementspaodes
the challenges that face businesses who want to participate in the proeesavi@rd.
Subsequently these businesses would have first-hand experience in the proedssias a

and would be cognizant of any specific impediments in the procurement system.

5. Which of the following best describes your company’'s chief business?
(Check One)

Response Response

Percent Count
Retail Goods | 3.5% 5
Wholesale Goods || 4.9% T
Manufacturing | 12.9% 20
Service Provider 25.0% 36
Consulting 5.3% B
Professional Services | 14.6% 21
Construction 16.7% 24
Technolagy | 13.0% 20
Transportation | 1.4% 2
Other [please specify) 27
answered guestion 144
skipped gquestion 24

Figure 4.25. Companies’ chief business

Question 9 detailed the volume of respondent participation in the bid process

within New Jersey’s borders. The percentage of participation was extreiglel
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80.2%. Nearly 40% of those polled said that their company had submitted “between 1 to
8 bids, written quotes, or request for proposals (rfp’s) during the course of 2009.” 17.3%
replied that their company submitted “more than 26 times,” 15.4% said “9 to 17 times,”

and another 8% answered “18 to 26 times.” 17.3% indicated that that had not submitted

any procurement paperwork in New Jersey during the previous year.

6. What is your title? (Check All that Apply)

Response Response

Percent Count
President 43.3% 68
Vice President 14 6% 23
SecretaryTreasurer || 1.8% 3
Cnwner 11.5% 15
Partner 3.8% &
Managing Member 10.8% 17
Bid Coordinator 12.1% 189
Sales 21.7% 34
Other (please specify) ]
answered guestion 157
skipped question 11

Figure 4.26. Business title of respondent

Question 10 began a series of questions to ascertain procurement problems for
bidders. Vendors were asked, “How does your company receive information about
various bid opportunities.” Since an agency’s only responsibility is to advertise a bid
just once in the “official newspaper” for the governing body, the question sought to

determine how companies were gathering their information about opportunities in other
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fashions, not solely depending on the one advertisement. The polling data confirms that
vendors are finding out about opportunities through a number of different avenues. Some
58.8% of vendors indicated that they “automatically receive bids from public agencies”
which is perfectly legal in New Jersey provided that the bids are not maileddorse

until the advertisement appears in the official newspaper. 52.3% said that they béte
information via a “third party service provider.” There are a number of bid iatoym
companies that simply gather a listing of procurement opportunities and shangithem

their client lists for a fee. Another 51% said that they receive bid informaticectly

from an agency’s website.” Although not yet required by the state, a greatmfmbe

public agencies post bid advertisements on their homepages in order to provide more
exposure for their procurement opportunities. 32% of those polled indicated that they
utilize the “newspaper legal notice” and another 28.8% said that they will fiating lof

bid opportunities “through other publications.”

7. How would you describe your company’s policy/terms with respect to
"Accounts Receiveable” receipt? (Check One)

Response Response

Percent Count
Met 10 to 15 Days B.G% 14
Met 16 to 20 Days | 1.2% 2
Met 21 to 25 Days | 3T% &
Met 26 to 30 Days 51.5% a4
Met 31 Days or More 27.0% 44
Don't Know B.0% 13
answered guestion 163
shipped gquestion 5

Figure 4.27. Companies’ accounts receivable policy
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Upon further review of the aforementioned data, there doesn’t appear to be a
problem for companies to actually find out about the opportunities because of the sole
requirement to advertise in the one paper. The data demonstrates that companies a
using a myriad of means to hunt down these potential procurement opportunities — thus
competition is probably not suffering from this particular part of the procureme

process.

8. How many public sector contracts does yvour company currently hold (in
all states)? (Check One)
Response Response
Percent Count
o 16.7% 27
to 3 24.7% 40
4 o 8 10.5% 17
Tiol 749 12
i0aorMore 34.0% 55
Don't Know 5.5% 11
answered question 162
skipped question G

Figure 4.28. The number of contracts held withghblic sector

As stated previously, bids in New Jersey must have been advertised at least 10
days before an opening can take place. The question remains that if a public agency
decides to follow the letter of the law and open on 10 or eleventh day — does that create
problems for potential vendors to receive the information, complete it, and return it

before the deadline? Question 11 asks vendors — “What do you believe is adequate time

88



for vendors to receive, complete and then return a bid package to the public agency?”
The majority of the vendors (54.6%) responded by saying “21 to 25 days “(33.5%) and
“more than 25 days“(21.1%). Another 25.5% of those polled said “16 to 20 days.”
Thus 80.1% of those polled in this survey believe that the adequate time period would
range from “16 days to more than 25 days.” On the lower end, 17.4% of those vendors
said that time should be “10 to 15 days.” This data clearly shows that a majority of

vendors believe that more time is needed to complete the process from stashto fini

9. During the course of 2009, how often did your company submit a sealed
bid, written quote, or RFP to a public agency in New Jersey? (Check One)
Response Response
Percent Count
0 17.2% 28
1 to & Times 39.5% B4
Bt 17 Times 15.4% 25
18 fo 28 Times | 8.0% 13
More than 26 Times [ ] 17.3% 28
Don't Know [ 2.5% 4
answered guestion 162
skipped question B

Figure 4.29. Frequency of submitting a bid in Nerséy

Question 12 surveys vendors about their views on automatic rejection of bids that
did not contain specific documents. The question as posed — “In certain cases (in New
Jersey), if a specific document is NOT included in your sealed bid package, thé bid w
be automatically rejected (without the ability to correct or “cure #dieat’). What is

your opinion of this?” 43.4% of those polled said that they either “agree” (23.9%) or
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“strongly agree” (19.5%) with the statement. Those who “disagree” (31.4%yamdb/
disagree” (18.2%) with the statement totaled 49.6%. Another 6.9% choose the neutral
answer neither “neither agree nor disagree.” Despite the smallenrbatgieen those
that “disagree” or “agree” (6.2%), nearly 50% of those polled believe that teeggtatoo

far in terms of flatly dismissing bidders for the failure to provide a sjpatafin.

10. How does your company receive information about various bid and
RFP opportunities? (Check All that Apply)
Response Response
Percent Count
Newspaper Legal Motices 32.0% 49
Other Publications 28.8% a4
Through an Agency's Website 51.0% 78
Via a Third Party Service Provider 52 3% 80
Automatically Receive Bids from )
58.8% 50
Public Agencies
Dion't Know J 3.3% 5
Other [please specify) 19
answered guestion 153
skipped question 15

Figure 4.30. Avenues to receive information abadtdpportunities

As previously noted, eleven different documents and forms that may be found in a
typical New Jersey bid were listed for the respondents to review. Questioketi3 as
vendors to check the items that they believe create the most difficulty fotarsrmit
a responsive bid. A majority of those polled (50.9%) answered with the “Perf@amanc

Bond/Consent of Surety.” Finishing second was a related item, -- “Bid Gualranée
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29.6%. “Insurance requirements” finished third at 20.1 % Another item — “Affirmative
Action/EEO (evidence)” was chosen by 14.5% of the respondents. A host of other
documents fell below the 10% range — “ADA Compliance” (8.8%), “Public Works
Contractor Registration Act Certificate” (7.5%), “BRC “(6.3%), “Ackredgement of
Addenda” (6.3%), both “Non-Collusion Affidavit” and “Statement of Ownership” were
selected by 5% and 4.4% noted the “Disclosure Statement.” It should be pointed out that

a sizable percentage (25.2) — indicated that they “don’t know.”

11. In New Jersey, bids have to be legally advertised at least 10 days
before they can be opened. What do you believe is adequate time for
vendors to receive, complete, and then return the bid package to the
public agency? (Check One)

Response Response

Percent Count
10 te 15 Days 17.4% 28
18 to 20 Days 25.5% 41
21 to 25 Days 33.5% 54
More than 25 Days 21.1% 34
Don't Know || 2.5% 4
answered guestion 161
skipped guestion T

Figure 4.31. Opinions on the adequate length of tionadvertise a bid

In the case of the three highest selections -- the performance bond, bid guarantee
and insurance — all require a vendor to go out to a third party — such as an insurance
broker — and pay money to have the documents supplied or the coverage put in place. In

most cases, performance bonds and bids guarantee are not supplied over night. The agent
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would need to examine the application to see if the client is worthy of such coverage.
Thus — as a result — there is definitely a time constraint which makes coraplidh¢he

bid specifications that much more difficult. Moreover in order to be in compliankbe wit
the Affirmative Action and EEO regulations, a vendor must submit an application the
State of New Jersey (with payment) and await the arrival of ceréificBhe same holds

true with the Public Works Contractor Registration Act (PWCRA). As a side nbiie, w
only 7.5% of those polled included the PWCRA on their list — it is because most vendors
do not need to have this certificate. It mostly applies to those who are engagedsn repa
rehabilitation and trade work on public property. For example, a vendor who won an

award to furnish and deliver chairs is not going to need to supply this certificatad.

12. In certain cases (in New Jersey), if a specific document is NOT
included in your sealed bid package, the bid will be automatically rejected
(without the ability to correct or "cure the defect"”). What is your opinion of
this? (Check One)

Response Response

Percent Count
Strongly Agree :l 18.5% 31
Agree 23.8% 38
Meither Agree Mor Disagree 5.9% 11
Disagree _ | 31.4% 50
Sirongly Disagree 18.2% 28
answered guestion 159
shipped guestion a

Figure 4.32. Opinions on automatic rejection ofsbid

92



Question 14 sought vendor views as to whether the public procurement process in
New Jersey was “Fair and Open.” The percentages in Question 14 were gxtlese|
33.7% of the vendor polled said that they “strongly agreed” (4.5%) or “agreed” (29.2%)
with the statement that the Public Procurement Process in New Jersey antF@pen.”
Meanwhile 33.1% said that they “disagreed “(20.1%) or “strongly disagreed” (@2Bo)

the same statement.

13. Of the following documents required and/or requested in a sealed bid
package in New Jersey, which items create the most difficulty for vendors
to submit a responsive bid? (Check ALL that Apply)
Response Response
Percent Count
Business Registration Certl:g;a:_; L 5 20 0
Disclosure Statement [ 4.4% 7
Mon-Collusion Affidavit | 5.0% :]
Statement of Ownership | 5.0% |
Affirmative Action/EED (Evidence) ] 14.5% 23
ADA Compliance | 8.8% 14
Mivaiywbmedl—
Insurance Requirements | 20.1% 32
Bids Guarantee 20.6% 47
Performance Bond/Surety 50.9% 81
Acknowledgment of Addenda J 5.3% 10
DontKnow 25.2% 40
Other (please specify) 23
answered guestion 159
shipped question ]

Figure 4.33. Companies identify bid items thatteghe most difficulty
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An equal amount of those questioned answered as a neutral (33.1%) “neither agree nor
disagree.” Since two-thirds “agree” or are not negative about faianesgpenness --
one might surmise that vendors tend to believe that the procurement process itself
provides an open opportunity for those who wish to participate

Next, vendors were asked if they had any public purchasing experience outside of
New Jersey. Question 15 indicates that 72.1 % of those companies polled submit

bids/rfp’s to public agencies in states other than New Jersey and 27.6% do not.

14. Which of the following responses best describes your opinion of the
following statement: The Public Procurement Process in New Jersey is
"Fair and Open.” (Check One)

Response Response

Percent Count
Strongly Agree 4 5% T
Agree | 20.2% 45
Neither Agree Nor Disagree 33.1% 51
Disagree | 20.1% a1
Strongly Disagree 13.0% 20
answered guestion 154
skipped question 14

Figure 4.34Companies’ opinions about a “Fair and Open” process

Question 16 asked those vendors that were multi-state vendors “Do you believe
that it is easier to submit bids/rfp’s to public agencies in states other thadexssy?”
38.3% of those polled answered “yes” while 7.8% said “no.” An additional 19.5%
replied with the answer — “sometimes.” While the difference betweeiyds&and “no”

is substantial, the 19.5% of those who said “sometimes” gives us some pause. tespecula
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that the “sometimes” answers were generated for two different reasons happRiew
Jersey’s process is more stringent then let’s say New York but isriegest than that

of Pennsylvania. Thus companies that are actively submitting bids in multigle stay
have altogether different experiences with those specifics proceskese jurisdictions.
The second possible explanation for the answer “sometimes” may have to do with the
items that are being included in the specific bid. As we noted in a previous question,
vendors responded overwhelmingly that certain paperwork requirements aneate a
difficult bid process. However if a New Jersey agency is requestingamarfce bond

on a project and Pennsylvania is not on a similar bid, all other things being equal, the

New Jersey bid may be considered more difficult because of this requirement.

15. Does your company submit bids/RFP’s to public agencies in states
other than New Jersey? (Check One)
Response Response
Percent Count
Yes T2.1% 111
Ma 27.3% 42
Don't Know | 0.6% 1
answered question 154
skipped question 14

Figure 4.35. Companies participation in the publi process outside of New Jersey
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16. In your opinion, is it easier to submit bids/RFP’'s to public agencies in
states other than New Jersey? (Check One)

Response Response

Percent Count
Yes 38.3% 59
Mo 7.8% 12
Sometimes | 19.5% i
Don't Know 21.4% 33
Mo Opinicn 13.0% 20
answered guestion 154
shkipped question 14

Figure 4.36. The easier procurement process: Nesey v. other states
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Question 17, similar to the first survey, asked the vendors to answer a sewveral par
guestion as to their opinions on how strongly the feel about given statements about the

public procurement process. Several findings are suggested by this question.

17. Thinking about New Jersey's public procurement process, how do you
feel about the following statements? (Check One for Each Statement)

Meither
Strongly : Strongly Response
Agree Agree Mor Disagree .
Agree . Disagree Count
Disagree
There is too much required _ _ _ .
. 20.8% (45) 41.4% (63) 25.0% (38) 3.9% (@) 0.0% (0) 152
paperwork in a bid package
Government agencies pay too _ o .
25.5% (38) 26.2% (38) 36.2% (54) 12.1% (18) 0.0% (0 140
slowly
Mew Jarsey's purchasing laws,
regulations. and rules are effective . o
. . . 3.3% (5) 12.4% (18) 35.9% (55) 28.1% (43) 20.3% (31) 153
in attracting more quality vendaors
to compete for contracts
Mew Jersey's purchasing laws,
regulations, and rules help create
competition which assists agencies 2.0% (3) 20.8% (32) 27.5% (42) 30. 7% (47) 18.0% (28) 153
in securing quality goods andfor
services at the lowest cost
My company prefers to do
business with other private sector - - _ . o _ .
. . 17.1% (26) 17.8% (27) 26.8% (58) 18.4% (28) 0.6% (15) 152
companies as opposad to public
agencies
Publiz purchasing procedures are . _
o . 2.0% (3) B.7% (13) 26.0% (39) 41.3% (62) 22.0% (33) 150
efficient and easy to follow
answered guestion 154
shipped question 14

Figure 4.37. Companies’ opinions about New Jergengsess

First -- there is too much required paperwork in a bid package -- A strong
majority of 71% polled said that they either Strongly Agreed (29.6%) or Agddetip).

Only 3.9% said that they Disagree with no respondent selecting Stronglyd2isay
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full 25% provided the neutral answer neither “Neither Agree nor Disagree” This
guestion provides insightful evidence the private sector companies believe that New
Jersey agency'’s bids are too paper heavy.

Second, -- Government Agencies pay too slowly — again a majority (51.7%) —
albeit a smaller one -- either Strongly Agree (25.5%) or Agree (26.2%)veth t
statement. While no one once again said that they Strongly Disagreed, 12.1% of those
polled said that they Disagree. Again in this case, a large percentageséd&cd the
neutral answer “Neither agree nor Disagree.” The large differeneediethose that
Agree 51.7% and those that Disagree 12.1% cannot be understated.

Third, -- New Jersey’s purchasing laws, regulations and rules are raitveffie
attracting more quality vendors to compete for contracts -- 48.4% of thoed paitl
that they either Disagree (28.1%) or Strongly Disagree (20.3%) withatteensnt.
35.9% remained neutral “Neither Agree nor Disagree” and a smaller pgeéhfa8%)
said that the either Strongly Agreed (3.3%) or Agreed (12.4%) Once again looking
strictly at those who committed an answer in disagreement or agreemeitfeifemce
was quite stark -- 48.4% to 15%. What may be taken from this data is the fact that the
private sector feels that New Jersey’s public procurement process roggabeg a
disincentive for good, best value-type companies to step forward and pursue public
contracts.

Moreover, New Jersey’s purchasing laws, regulations and rules do not hedp creat
competition which assists agencies in securing quality goods and/or saivicesowest
cost. A near majority (49.7%) of those polled said that they either “disagree?{30r7

“strongly disagree” (19%) with the statement. 27.5% choose the neutral response
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“neither agree nor disagree” and 22.9% replied that they “agree “(20.9%jarglist
agree” (2%) with the statement. Yet again nearly 50% of those polled said that they
disagreed with the statement that New Jersey’s procurement laws aladioeg were
actually assisting public agencies in securing quality goods/servidest she lowest
costs possible.

A substantial segment of vendors prefer to do business with other private sector
companies as opposed to public agencies — 34.9% of those polled indicated that they
“strongly agree” (17.1%) or “agree” (17.8%) with the statement. 36.8% of those
provided a neutral answer “neither agree nor disagree” and 28.3% said that the either
“disagree” (18.4%) or “strongly disagree” (9.9%). Thus, there is a somewhat even
distribution of responses to this question. | speculate that the answers atelaprea
several factors. Companies who prefer to do business with other privates other
companies will do so because they are not held to the bid process restrictions under New
Jersey’s Local Public Contracts Law. The movement of the actual tiansasould
proceed at a faster pace, and more than likely, the payment will be made mkiyeaguic
well.

Conversely, those who favor doing business with the public sector realize that
there are a large number of agencies that may be looking for their serviogwctprThe
sheer number of dollars that are spent annually from the public sector acraasng c
makes it a very lucrative proposition. In addition, while payment terms may dper lion
duration, companies can be assured that the checks that they receive from pidolic se
entities will be good and thus they do not have to worry about collecting money in the

future as a result of a bad check.
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Finally, probably one of the most telling sets of data from this group of questions
is when vendors were asked to respond the following — “Public purchasing procedures
are efficient and easy to follow.” Once again there was a clear difra opinion.

63.3% of those polled indicated that they “disagree” (41.3%) or “strongly disagree”
(22%) with the statement. On the flipside, just 10.7% said that they “strongly agree”
(2%) or “agree” (8.7%). A larger segment of 26% selected the neutralrdimaitber
agree nor disagree.” The difference between 63.3% and 10.7% is substantial.
According to this question, on overwhelming number of vendors polled believe that

public purchasing procedures are either cumbersome and/or difficult to conghrehe

18. In New Jersey, how pervasive is the problem of "low-balling” --
whereby a bidder submits an artificially low price just to receive an award
(whether or not they can actually provide the service or supply the
product)? (Check One)

Response Response

Percent Count
It's A Major Problem 44.2% 68
If's & Minor Preblem 5 20.9% 45
It's Mot a Problem at All 4.5% T
Mo Opinion 21.4% 33
answered guestion 154
shipped guestion 14

Figure 4.38. Companies opinions about low-ball lddn New Jersey

Referring back to the concept of low-balling that we addressed earlrer in t
public sector survey, the private sector community was asked a similaogue&tiow

pervasive is the problem of low-balling in New Jersey?” Nearly half (44.2%peé
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polled said that low-balling is a “major problem” followed by those who believattisat

a “minor problem” (29.9%). 4.5% of those who responded said that they “didn’t believe
that it was a problem at all” and 21.4% offered “no opinion” on the matter. With over
75% (75.1%) of the respondents admitting that it is some kind of problem within New
Jersey’s procurement system, leads one to believe that a closer look atttbrsmmst be
taken in order to correct this potential flaw in the system.

By examining the results of the two surveys, several issue areas are noted that
have caused some potential disincentives for private sector companies to do business wi
New Jersey’s public agencies.

First, the time to complete a bid process (Question 6 in the Public Sector Survey)
gathered information about the typical length of time an agency adseatisid. 90.4%
of those polled indicated that on average they advertise a bid for “10 to 21 days.” In
Question 11 (Private Sector Survey), 54.6% said that adequate time to receive, complete
and then return a bid package to an agency should be “at least 21 days or more.”

With respect to the required paperwork, Question 17 (Part 1) (Private Sector
Survey) indicates that 71% of those who responded “agreed” that there is too much
required paperwork in a bid package. Purchasing professionals also agree.timQues
13 (Public Sector Survey) 63.7% of the respondents said that they, too, believed that
there was too much paperwork in a bid package.

Examining payment timetables, remarkably there seems to be a disgrepanc
payment timetable when you examine the questions presented in both surveyst At fi
glance, it appears that the two groups are in sync when it comes to a sinatabte on

the payment of receivables. The data in Question 10 -- (Public Sector Surtesy/jrsta
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the average payment time is “net 26 to net 30” according to 44.8% of those polled.
Moreover 33.3% said that the period is “net 31 or more.” By comparison, Question 7 --
(Private Sector Survey), indicates similar numbers on the receivables-pttiey 26 to
30 days” (51.5%) and 27% for “net 31 days or more.” So payment schedules seemed o
be relatively the same thought process. However when one examines Question 17 — Part
2 (Private Sector Survey) a majority of the respondents (51.7%) indicated that
“government agencies pay too slowly.”

The question of attracting quality vendors was also included in both survey
documents to determine how effective New Jersey’s purchasing lawiti@us and
rules in attracting quality vendors to compete for contract awards. Questioraft83— P
(Public Sector Survey) 44.8% said that they either “disagreed or strongly disdgee
similar number resulted from the private sector side Question 17 — (Part 3) when 48.4%
of those polled answered the same way. In both cases, those who were in agreement with
the statement polled in the mid-teens (Public Sector Survey) 13.9% and (Pritate Sec
Survey) 15.7%.

Are New Jersey’s public agencies attracting Quality Goods andc8ermi the
Lowest Cost? Here’s another case where the data generated from staseysiilar.
In Question 18 (Part 5) — (Public Sector Survey) 66.7% stated that they “disagree” o
“strongly disagree” that New Jersey’s purchasing laws, rules and regslagisult in
government purchases of quality goods and services at the lowest cost. While the
percentage was lower, nearly 50% (49.7%) (Private Sector Survey) Questiartld) (P

of those polled said that they “disagree” or “strongly disagree” with étensent.
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The prevalence of low-balling -- one of the side issues that we have examined i
this thesis is the impact of low-balling on the public procurement process. Subkequent
guestions were included in both surveys in order to determine the perception that
individuals have about the problem of low-balling in New Jersey’s public procurement
process. In the private sector survey Question 18 — 74.1% of those who responded
replied that low-balling was either a problem of some degree (either arayanor).
Likewise the (Public Sector Survey) contained two different questions addrdssing
issue. In Question 19, when asked how prevalent the problem was -- 63% of the
purchasing professionals said that it was “very prevalent,” “prevalentsoonéwhat
prevalent.” In addition, Question 20) — (part 1) took the issue a step further by statin
the problem of low-balling discourages quality vendors from participating in New
Jersey’s public procurement process. Almost 51% (50.9%) noted that they 4gtrong|

agreed” or “agreed” with the statement.
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DISCUSSION

The concept about doing a study of the public procurement process in New Jersey
was born several years ago after my first appointment as the purchasmdoaghe
largest county government in the state. | often wondered how private comp#nies fe
about the process itself as well as their views on the many laws, regulatibnges
which governed the process. | wished to determine how companies viewed doing
business with government and whether or not procurement politics and operations
discouraged them from participating in the process. Was New Jersey’sepnecdr
process creating a disincentive for quality private sector vendors fronweweimg to do
business with the public sector?

Given the past history of corruption in the New Jersey's public sector, there is a
obvious need to protect the public procurement process and ultimately taxpayer dollars
from criminal fraud. There is no question that the need for a stringent Local Public
Contracts Law coupled with specific rules and regulations is needed. Yetesion
remains whether or not more regulations and rules are inhibiting the competition f
public contract awards.

Over the years, many experts within the public administration field have sake
closer examination of public procurement and have come away with many very
interesting conclusions as a result. Susan A. MacManus -- noted as one of tirstvery f
to produce a very large and cutting edge study of the field. Her concern was thatfact t
since the amount of public dollars spent each year across our country was sanstagger

she wanted to know whether or not it was being performed efficiently, fairly, gimésv
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much competition as possible. She, too, was concerned with the very same issues that
were raised in this manuscript, namely — the vast amount of bid paperwork, slow payment
processes, excessive bureaucratic procedures, and generally the kengdlynf

environment for potential private sector partners. MacManus was one of the first
individuals to confront the issue of low-balling in the process and the impact that it has

on encouraging competition to participate in the process.

In his study of defense-related firms, David Lamm also notes similar isktles
heavy paperwork, inefficiencies, and governmental delays. Steven Kelrkas tha
point that a bidding process should provide for equal access for all that want to
participate. Jacques Gansler concludes quite succinctly that the work to make a
government purchase is too long, costs the public agencies way too much, and then one
has to worry about the actual quality of the good or service that was purchased through
this process.

Given what the aforementioned experts have found and concluded in the past, the
time was right to conduct a new study, in 2010, of the procurement process in New
Jersey. | wanted to see if the conclusions raised in the past studies hadvamgedle
today’s procurement world.  And in my judgment, they do indeed.

This public procurement official and private sector vendor study indicatefi¢hat t
State of New Jersey may have created a cumbersome procurement processtadc c
system whereby vendors need to complete a myriad of paperwork in too short amount of
time and return it to a specific public agency with multiple documents just intorder
have their bid remain in contention. The requirement concept that the lowest bidder is

automatically to be preferred -- despite the fact that their priceoamay artificially low
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and impractical — also creates a host of problems. Quality vendors who are providing a
more honest and realistic prices are disadvantaged by the process. Thshestabliery
unfriendly market environment for high quality vendors.

Given the financial challenges that government agencies are feelinghtbubug
the United States, it is imperative that the public sector spend its procurenierst idol
the most cost effective and cost efficient manner as possible. Given the volume of
spending that takes place through the public bidding process, it is important that the
process remain as efficient as possible and as welcoming as possible foalpoigate
sector partners.

In order to get a better understanding of the perceptions that individuals hold
regarding New Jersey’s public procurement process, two different sureegsitilized
to poll those who are closest to the situation: public purchasing professionals throughout
New Jersey as well as private sector business leaders that eitherquiostieontracts
or attempt to do so. Thus both buyers and sellers were apprised of their views on the
state of the procurement system.

The public purchasing professionals are charged with the responsibility of
managing the procurement process for their respective public agenciesard imegst
familiar with the Local Public Contracts Law which governs the public praceme
process in New Jersey. They are most familiar with the pages of required/@pibat
are included in bid package documents. And ultimately, these are the public officials
that are attempting to get as much competition for their agency’s procusimerder to

save their taxpayers’ dollars.
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Since the private sector business leaders have a different missiomgcreati
transactions for their entity, they have to remain astute as to the businessraemir
and specifically what it takes to capture an award. Subsequently they willthkabw
there are vast differences between doing business with a fellow privateesgetrprise
and that of a public agency — that is governed by all of those laws and regulations. So as
a result, private sector business leaders will have strong opinions as to tloalgsect
engaging in the government process to attempt to secure an award.

After fully examining both survey documents, we now have a stronger
understanding of the perceptions that both sides have about New Jersey'’s public
procurement process. Consequently, this thesis has provided a good start for fellow
public administrators to consider substantive revisions in the New Jersey pratureme
process.

A comparison of the two surveys has generated some interesting points that can
benefit from further detailed study.

1) There is a general opinion that there is too much paperwork in a bid
document. A bid package must be made less cumbersome for businesses to
complete. Vendors get discouraged when they see a thick packet to be
completed in order to submit a bid price. The bid process must become more
flexible in this regard in order to encourage vendors to complete a document
and patrticipate in procurement.

2) The timetable to receive, complete, and return a bid is not long enough.
Given the time it may take to receive a hard copy of a bid packet, the volume

of documents that need to be completed, and the time to return the sealed
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3)

4)

envelope on schedule, vendors do not have nearly enough time to complete
this entire process. Moreover if a public agency sets the bid timetable to the
legal minimum ten days, the challenge for the vendor becomes that much
more difficult to overcome.

Private sector entities believe that government pays too slowly. Due to the
size of their operations and the need for quicker cash flow, many smaller
enterprises hold a much shorter timeframe for their accounts receivables.
However government entities are required to have strict standards as to a
system of checks and balances to make a payment of public dollars — thus
several steps may be included in the protocol before a check can be cut and
mailed to a vendor. If an item needs the approval of a government body, the
delay could be made even longer because some jurisdictions may only meet
once or twice per month.

Low-balling remains a problem in New Jersey procurement. Low-balling
creates difficulties for both buyers and sellers in the procurement process.
Governmental entities are faced with the prospect of having to make an award
to a vendor with an artificially low price in order to be in compliance with the
law. In the end, they may wind up paying more to the vendor in the form of
change orders or having to go through the time and expense of having to re-
bid the procurement because the low-baller realizes that they cannot perform
the service or provide the product at the price they quoted. On the flipside,

legitimate vendors who are offering fair and honest pricing, become even
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more disillusioned with the public procurement process because they see low-
ballers receive awards dishonestly — but legally.

5) The procurement process is not efficient and easy to follow. Due to ever-
changing state regulations, voluminous paperwork, delays in contract awards
and the receipt of purchase orders, the procurement process continues to
demonstrate that it is cumbersome and not flexible to meet market conditions.
In order for public agencies to receive the best overall value from businesses,
it must have the ability to create a market place of its own to enable the
highest level competition possible among vendors striving to be good and

reliable private sector partners.

As a result of this study, a number of recommendations surface that may be
helpful to others who want to examine these issues further. Some of these suggestions
would need the legislative action in order to move forward. Pertinent policy
recommendations are as follows:

First, remove all of the less essential documents from the bid package and just
keep the minimum — title page, boiler plate language, the actual specificatdne
price page. After the bids have been opened, the focus should remain on the three lowest
bidders. The bidders could be then approached to complete remaining procurement
documents in a reasonable amount of time. Those who do not complete the paperwork
will be deemed to be non-responsive and those that do remain in contention from the bid
award. The lowest bidder who has completed the additional paperwork receives the

award. In this way, the advertisement timetable can remain closer to tineumiriio
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days because the work to complete the package has been diminished — and gssentiall
pushed until after the opening for the three lowest bidders.

Second, absent the removal of paperwork to be completed in advance of the
opening, the minimum advertisement time must be doubled to at least 20 days from the
present 10. While this may not assist in our goal of making the award process more
efficient, the data clearly has indicated that if the amount of paperworkeatatatus
guo — then additional time is needed for vendors to complete the bid packages.

Third, low-ball vendors must be rooted out of the system and placed on
debarment lists. The survey data from both populations was very clear about the proble
of low-balling. Low-balling corrupts the system and discourages quality veindors
wanting to participate. Vendors that have been proven to be “low-ballers” and have
consequently walked away from contracts in mid-stream or have discontinuedgvorki
until they receive a change order approved should be placed on a state-wide niebarme
list for a period of five years whereby they cannot receive any awardd New Jersey
public agency until their removal from that list.

Finally, New Jersey should adopt a “best value” contract award systerarginil
that employed by United States government. Best value considerations would include
the company'’s past vendor history with a particular public agency. Howeversanire
a best value system would not be permitted in New Jersey because a vendor’s past
positive experience with an agency cannot be considered during an evaluation for an
award. Under the Local Public Contracts Award, consideration of this pastnmpenfoe

would create an unlevel playing field for other vendors that are new to that agédrey
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would consider this to be discriminatory because they are not receiving stronge
consideration because they do not have a history with the agency.

There are many very positive components to the introduction of a best value
procurement system in New Jersey. Public agencies would be in a better position t
receive the most competitive pricing from a better quality of vendors. Vendaoid w
realize that the lowest bid isn’t always the best value for the agency and thbictvall
be evaluated in greater detail for past efficiencies. While a governmgiitave paid a
little more in previous procurements, a savings going forward may be realiztbec
they are dealing with a vendor that perhaps has not saddled the agency widssenyec
change orders and additional costs. Ultimately, in order for best value tyystarhgo
operate in New Jersey, it is going to take a change in the mindset of thekddegihat
think that the concept “low-bid takes all” is the only way to operate. As agdmave
learned time and time again, sometimes the lowest bid isn’t the best bid.

This thesis has demonstrated that there are notable flaws in the New Jersey
procurement system. Both public purchasing professionals and private sectoniesmpa
alike have noted these flaws. Further detailed study and consequent concréteeathus
are necessary in order to create a more effective competitive Ney geysarement
process. While this process of improvement may be slow, it can result egpétiall
State of New Jersey works closely with its various purchasing assasigiroughout its
borders. These associations, comprised of the public purchasing professionals, can
work even more closely with legislative committees to discuss the possidlelarants
to New Jersey’s Local Public Contracts Law. Moreover perhaps a commiasitie c

established to look more closely at the various procurement processes andrawef
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other fifty states to determine which jurisdictions are achieving beiponses with
their systems, higher levels of private sector competition and, ultimdtelpett
possible value for public agencies in the procurement process.

In the end, the New Jersey legislature should consider positive revisions to the
public procurement process. The legislature has to find a way to safeguarddhe sys
against corruption while at the same time creating a more effective acidreffneans of
procuring goods and services. As more and more vendors become discouraged and turn
away from public/private partnerships, less competition will occur. In turn, less
competition means even more money will be required of governments to spend in order

to purchase goods and services that help them in providing services to theiuentsstit
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APPENDIX A

The Procurement Process in New Jersey: A Survey of the Public Sector

Thank you for taking the time to complete this short survey. This survey is part of my comprehensive doctoral research
study examining public sector procurement in the New Jersey and the impact that the state's laws and regulations have
on private sector participation in the bid process.

This survey should only take about 8 minutes to 10 minutes of your time. ALL of your answers will remain completely
ANONYMOUS.

In order to progress through the survey, please use the following navigation buttons:
* Click the Next button to continue to the next page.
* Click the Previous button to return to the previous page.

* Click the Done button to submit your survey.

If you should have any questions or comments about the survey, please contact me at dom.novelli@gmail.com or 201-
245-6345.

Once again, thank you for your assistance with this project.

-Dominic J. Novelli, CCPO, QPA
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The Procurement Process in New Jersey: A Survey of the Public Sector

1. Which best describes your public jurisdiction? (Check one)

O Municipal
O County

O State

O School District
O Authority

O Special District

O Other (please specify)

2. Which best describes your title? (Check one)

O Purchasing Agent

O Director of Purchasing
O Borough Administrator
O Buyer

O Purchasing Assistant

O Business Administrator

O Other (please specify)

[ |

3. Which purchasing certifications do you currently hold? (Check all that apply)

D Qualified Purchasing Agent (QPA)
I:‘ Registered Public Purchasing Official (RPPO)
l:‘ Registered Public Purchasing Specialist (RPPS)

D Certified County Purchasing Official (CCPO)

l:‘ Other (please specify)
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The Procurement Process in New Jersey: A Survey of the Public Sector

4. What is your best estimate of the value of all of the contract awards that your
purchasing unit procured through competitive bidding/competitive contracting in 2009?
(Check one)

O $1 to $1,000,000
O $1,000,001 to $5,000,000

O $5,000,001 to $10,000,000

O Over $10,000,000
O Don't Know

5. On an annual basis, what is the average number of bids/rfp's that your agency
prepares and advertises? (Check one)

O 1-25

O 26-50

O 51-100

O 101-150

O More than 150
O Don't Know

6. On average, how long does your agency advertise a BID? (Check one)

O 10 to 13 days
O 14 to 17 days
O 18 to 21 days
O 22 1o 25 days
O Over 25 days

7. On average, what is the number of bid responses (from different vendors) that your
agency receives for a given procurement? (Check one)

O 1to2
OHIGS
OGIGB
OQGMO
OMurethanlO
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The Procurement Process in New Jersey: A Survey of the Public Sector

8. For a given procurement, what is the average number of bid responses that are
rejected (deemed non-responsive) due to a bidder's failure to provide specific
documents? (Check one)

Oo
O 1or2
O 3 or More
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The Procurement Process in New Jersey: A Survey of the Public Sector

9. In your opinion, did your agency receive more or fewer total bid/rfp submissions
(responsive and unresponsive) in 2009 as compared to procurements four years ago?
(Check one)

O More Bids
O About the Same
O Fewer Bids

O Don't Know/No Opinion

10. How would you describe your agency's average payment timetable in days? (Check
one)

O Net 5 to Net 15
O Net 16 to Net 20
O Net 21 to Net 25
O Net 26 to Net 30
O Net 31 or More
O Don't Know

11. During the course of 2009, what percentage of vendors who submitted bids/rfp's to
your agency (would you estimate) were located out of state? (Check one)

O 0to 10%

O 11 to 20%
O 21 to 30%
O 31 to 40%
O More than 41%
O Don't Know
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The Procurement Process in New Jersey: A Survey of the Public Sector

12. How much do you agree or disagree with the following statement: New Jersey's
purchasing laws, rules, regulations and requirements discourage private sector
companies from doing business with public agencies? (Check one)

O Strongly Agree

O Agree

O Neither Agree or Disagree
O Disagree

O Strongly Disagree

O Don't Know/No Opinion

13. Do you believe that there is too much required paperwork for vendors to complete
and/or submit in order to present a responsive bid? (Check one)

O Yes
Ono
O Maybe

O Don't Know/No Opinion

14. Which of the following documents create the biggest challenge and/or difficulty for
vendors to submit responsive bids? (Check ALL that apply)

l:‘ Disclosure Statement

l:\ Non-Collusion Affidavit

I:‘ Statement of Corporate Ownership
I:‘ Affirmative Action/EEQ Evidence
D ADA Compliance

l:‘ Public Works Contractor Registration Act
D Insurance requirements

D Bids Guarantee

[:I Performance Bonds/Surety

D Acknowledgment of Addenda

l:‘ Business Registration Certificate (BRC)

D Disclosure of Named Subcontractors in Construction Bids
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The Procurement Process in New Jersey: A Survey of the Public Sector

15. During the course of 2009, how many bids/rfp's did your agency disqualify because
the vendor failed to provide a Business Registration Certificate (BRC) within its sealed
envelope? (Check one)

O 0to 10
O 1110 20
O 2110 30
O 31to 40
O 41 or More

O Don't Know/No Opinion

16. Referring back to the previous question - of these disqualifications - how many of
these bids do you estimate would have been awarded (otherwise) as the lowest
responsive bid had the vendor simply included the BRC with its submission? (Check
one)

OOIGS
Oemm
O 11to 15
O 16 to 20
OzlorMure

O Don't Know/No Opinion

17. Referring back to the previous questions -- of the otherwise responsive bids that
were rejected and would have been awarded had the vendor provided a BRC -- what is
your estimate of the cumulative value that your agency had to spend in order to make
awards to higher priced bidders?

O $1 to $15,000

O $15,001 to $30,000
O $30,001 to $50,000
O $50,001 to $75,000

O Over §75,000

O Don't Know/No Opinion
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The Procurement Process in New Jersey: A Survey of the Public Sector

18. How do you feel about the following statements? (Check ONE answer for each
statement)

Neither Agree nor
Strongly Agree Agree ) Disagree Strongly Disagree
Disagree

New Jersey should permit O O O O O
vendors the ability to cure

all fatal bid defects within a

72-hour period

Vendors should be O O O O O
permitted to cure the

following defect: Failure to

Submit a BRC

New Jersey's purchasing O O O O O
laws, rules and regulations
are effective in attracting
top quality vendors to
compete for awards

New Jersey's purchasing

O
O
O
O
O

laws, rules, and regulations
are fair and impartial

New Jersey's purchasing O O O O O

laws, rules, and regulations
result in government
purchases of quality goods
and services at the lowest
costs

19. In your opinion, how prevalent is the problem of "low-balling" -- whereby a vendor
submits an artificially low bid price in order to win an award? (Check one)

O Very Prevalent

O Prevalent

O Somewhat Prevalent
O Not Very Prevalent
O Not a Problem at All

O Don't Know/No Opinion
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The Procurement Process in New Jersey: A Survey of the Public Sec

20. How do you feel about the following statements? (Check ONE answer for each
statement)

Neither Agree nor
Strongly Agree Agree Disagree Strongly Disagree
Disagree

The problem of "low- O O O O O
balling" discourages quality

vendors from participating

in New Jersey's public

procurement process

Despite a "Prompt O O O O O
Payment" statute and

regulations, more

companies avoid doing

business with New Jersey's

governmental agencies

due to a longer wait to

receive payment for

services rendered or goods

supplied

The New Jersey O O O O O
Legislature's actions over

the past several years have

aided governmental

procurement units in

securing the purchase of

quality goods and services

at the lowest cost

The New Jersey O O O O O
Legislature's actions over

the past several years have

aided businesses with the

public procurement process

The New Jersey O O O O O
Legislature's actions over

the past several years have

made the job of the

purchasing professional

more difficult

The New Jersey O O O O O
Legislature's actions over

the past several years have

been designed to decrease

over regulation of the

public purchasing process

The "Pay-to-Play" statute O O O O O
and its lower threshold

($17,500) have created

more bureaucratic

challenges for purchasing

professionals as well as for

private sector businesses
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APPENDIX B

The Procurement Process in New Jersey: A Survey of the Private Sector

Thank you for taking the time to complete this short survey. This survey is part of my comprehensive doctoral research
study examining public sector procurement in New Jersey and the impact that the state's laws and regulations have on
private sector companies' participation in the bid process.

This survey should only take about 8 to 10 minutes of your time. ALL of your responses will remain completely
ANONYMOUS.

In order to progress through the survey, please use the following navigation buttons:

* Click the Next button to continue to the next page.

* Click the Previous button to return to the previous page.

* Click the Done button to submit your survey.

Should you have any questions or comments concerning this survey, please contact me at dom.novelli@gmail.com.
Once again, thank you for your assistance with this project.

Dominic J. Novelli

Doctoral Candidate
University of Baltimore
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The Procurement Process in New Jersey: A Survey of the Private Sector

1. Which best describes the structure of your company? (Check One)

O Sole Proprietor

O Partnership

O Limited Liability Corporation (LLC)
O Corporation

O Non-Profit Agency

Other (please specify)

2. How long has your company been in business? (Check One)

O 0 to 5 years

O 6 to 10 years

O 11 to 15 years

O 16 to 20 years

O More than 20 Years
O Don't Know

3. Is your company based in New Jersey? (Check One)

O Yes
O
O Don't Know

4. |Is your company classified as a "small business?" (Check One)

O Yes
Ow
O Don't Know
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The Procurement Process in New Jersey: A Survey of the Private Sector

5. Which of the following best describes your company's chief business? (Check One)

O Retail Goods

O Wholesale Goods
O Manufacturing

O Service Provider
O Consulting

O Professional Services
O Construction

O Technology

O Transportation

Other (please specify)

I |
6. What is your title? (Check All that Apply)

I:I President

D Vice President
l:‘ Secretary/Treasurer
l:‘ Owner

l:‘ Partner

D Managing Member
D Bid Coordinator
l:‘ Sales

Other (please specify)
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The Procurement Process in New Jersey: A Survey of the Private Sector

7. How would you describe your company's policy/terms with respect to "Accounts
Receiveable" receipt? (Check One)

O Net 10 to 15 Days
O Net 16 to 20 Days
O Net 21 to 25 Days
O Net 26 to 30 Days
O Net 31 Days or More

O Don't Know

8. How many public sector contracts does your company currently hold (in all states)?
(Check One)

Oo

O 1to3
O 4t06
O 7t09
O 10 or More
ODon‘lKnnw

9. During the course of 2009, how often did your company submit a sealed bid, written
quote, or RFP to a public agency in New Jersey? (Check One)

Oo

O 1to 8 Times
O 9 to 17 Times
O 18 to 26 Times

O More than 26 Times

O Don't Know
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The Procurement Process in New Jersey: A Survey of the Private Sector

10. How does your company receive information about various bid and RFP
opportunities? (Check All that Apply)

D Newspaper Legal Notices

D Other Publications

D Through an Agency's Website

D Via a Third Party Service Provider

D Automatically Receive Bids from Public Agencies

D Don't Know

Other (please specify)

[ |

11. In New Jersey, bids have to be legally advertised at least 10 days before they can be
opened. What do you believe is adequate time for vendors to receive, complete, and
then return the bid package to the public agency? (Check One)

O 10 to 15 Days

O 16 to 20 Days
O 21 to 25 Days
O More than 25 Days
O Don't Know
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The Procurement Process in New Jersey: A Survey of the Private Sector

* 12. In certain cases (in New Jersey), if a specific document is NOT included in your
sealed bid package, the bid will be automatically rejected (without the ability to correct
or "cure the defect"). What is your opinion of this? (Check One)

O Strongly Agree
O Agree

O Neither Agree Nor Disagree

O Disagree

O Strongly Disagree

% 13. Of the following documents required and/or requested in a sealed bid package in
New Jersey, which items create the most difficulty for vendors to submit a responsive
bid? (Check ALL that Apply)

D Business Registration Certificate (BRC)
D Disclosure Statement

I:I Non-Collusion Affidavit

D Statement of Ownership

l:‘ Affirmative Action/EEQ (Evidence)
l:‘ ADA Compliance

l:‘ Public Works Contractor Registration Act (Evidence)
D Insurance Requirements

D Bids Guarantee

l:‘ Performance Bond/Surety

l:‘ Acknowledgment of Addenda

l:‘ Don't Know

Other (please specify)
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The Procurement Process in New Jersey: A Survey of the Private Sector

* 14. Which of the following responses best describes your opinion of the following
statement: The Public Procurement Process in New Jersey is "Fair and Open." (Check
One)

O Strongly Agree
O Agree

O Neither Agree Nor Disagree

O Disagree

O Strongly Disagree

15. Does your company submit bids/RFP's to public agencies in states other than New
Jersey? (Check One)

O Yes
O No
O Don't Know

* 16. In your opinion, is it easier to submit bids/RFP's to public agencies in states other
than New Jersey? (Check One)

O Yes
O No
O Sometimes
O Don't Know
O No Opinion
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The Procurement Process in New Jersey: A Survey of the Private Sector

* 17. Thinking about New Jersey's public procurement process, how do you feel about
the following statements? (Check One for Each Statement)

Neither Agree Nor :
Strongly Agree Agree Disagree Strongly Disagree
Disagree

There is too much required O O O O O

paperwork in a bid package

Government agencies pay O O O O O

too slowly

New Jersey's purchasing O O o O O
laws, regulations, and rules

are effective in attracting

more quality vendors to

compete for contracts

New Jersey's purchasing O O O O O
laws, regulations, and rules

help create competition

which assists agencies in

securing quality goods

and/or services at the

lowest cost

My company prefers to do O O O O O
business with other private

sector companies as

opposed to public agencies

Public purchasing O O O O O
procedures are efficient

and easy to follow

* 18. In New Jersey, how pervasive is the problem of "low-balling" -- whereby a bidder
submits an artificially low price just to receive an award (whether or not they can
actually provide the service or supply the product)? (Check One)

O It's A Major Problem

O It's A Minor Problem

O It's Not a Problem at All

O No Opinion
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