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MR. BAYNE'S SECOND SPEECH IN
REPLY TO MP. WEBSTER.

o in the Senate, on M. Foot's Resolu-
Dt b nsdey, Janiary T7.

(Coneluded.

It is clear that questions of sovereigniy

are mot the proper subjects of judicial in-
mhgatmn They are much toolarge, and of
{ov delicale a nature, to be brought within
the jurisdiction of a Court of justice, Courts,
whether supreme or are the

the amount of $50,000,000 a year. C

Certainly not.

Take 2nother case which is very likely to
occur. Congress have the unbiisited power of
lua:almn Suppose them also to assume an -

limited power of appropriation. Appropria-

tions of money are made to establish preas-
es, promote education, build and support
¢hurches, creats an order of nobility, or for
2ny other unconstitational object; it is man-
ilest that in none of these cases conid the

mere creaturas of the sovereign power de-
signed to expound and carry into effect its
sovereign will. No independent State ever
yet submitted to a Judge on the bench the
{rae construction of 2 campact between i
sell and another sovereign. All Courts n
incidentally take cognizance of treaties,
where rights are claimed under them, bat
who ever heard of a Court making an en-
quiry into the authority of the agentsof the
Nigh contracting parties to make the treaty,
—whether Hs terins had been fulfilled, or
whether it had become void, on acconnt ol
a breach of its condition on eitherside? All
these are political and not jud
i Some reliance has been
‘ona. of the conslitution. which
canstitute *ane Supreme Court,” which pro-
udr, “ithat the Judi power shall extend
eases in law and equity arising under
lhl! canstitution, the laws of the United
States and treaties,” and which declare *that
the constitution, and the laws of the United
S(ath wihich shull be made in pursuance there-
ofy .nnl all treaties, & all be the supreme
Taw of the land,” &e. Now, as to the same
of the Supreme Court,itis clear that the term
s relation only to its supremacy over the
inferior Courts provided for by the constitu-
fion. nd has po relerence whatever to any
apremacy wrer the sovereign States. The
wor! e “the judicial power of the Unit-
d 'L~ ates shall be vested in one Supreme
Court, and such inferior Courts A.l Lunares
may [rom tite fo time establi . Tho'
Jurisdiction is given “in cases 'umng under
the constitution,” yet it is expressly limited
toeases in law and rquity
clusively that this, jurisdiction
tal merely to the ordinary cdministration af|
Jjuslice, and not mlrm!ed to touch high ques-
tions or conllictinig sovy mwu(y When it is
declared that the constitution and the laws
aof the United Siates, *made in pursnance
thereof, shall he the supren: w of (he land,”
itis manifest that no inilication is given ei-
ther as to the power of the Supreme Court,
to bind the Btates by its decision, nor as to
the coe to be pursued in the event of larcs
ning pussed not in pursnaice of the constitn-
tion. A | begleave to call gentlemen's at-
tention (o the anlkmg fuct, that the powers
of the Supreme Court in relation to ques-
fions arising by laws and the consti-
tion,™ are ¢0 extensive with those arising un-
dev treaties. In all of these vases the posver
is limited (o guestions arising *m law and
equity  thai 1s to ssy, 10 cuses where juris
dition 18 incidentally acquired io the ordi-
nary administration of justice. But as with
regard to treaties, the Supremr Court has
never wysumed jusisdiclion over questions a-
ising hetween ihe constilution, they canout
me jurisdiction over questives 2
h.mm. the individual Stare:
ed States.

If they should do 30, they would he acting
entirely out of their sphere. Uimpi i
dted sometimes appointed by special agree-
wenl; but in the case betore us, there can
be no pretence fhat the Supreme Courl have
begn specially constituted umpices. But i
the Judeiniy are, from their character and

uliar seape of their duties, unfit for

tlice of deciding questions of sov-

mich more strongly 15 the Suprenie

Gourt disguahiied from assunnny the ninpt
x ,;c Immuu the States and the United
suse it 13 created hy. and is -

Bl e Iy ouc of the depurtments of the
Federal Government. | ited States
have a Supreme Court; each State has also
a Supreaie Court. Both of them, in the or-
dinary adwioistration of justice, wust, ol
le on Ahe constitativoality ul

laws; but when it becomes w question of
suvescguty hetween these Lwo mdependent
Governe ents, the subject matter is equally
removed trom the jonsdiction of buth. I
the Supreme Court ol the United States can
take cognizanee of sush a question, so can

e Supreme Courts of the States  But, sir,
can it be supposed (ur a moment, that when
the States praceeded to enter into the com-
pact, ealled the Constitutin of the United

tates, they could bave desizned, nay, that
they could, under any circumstances, have
consented to leave tu o conrtto be creal-
ed by the Federal Government, the power
to decide, finslly, un the extent of the pow-
ers of the latter, and the limitations on the
powers of the Tormer. I it has been de-
signed to do se, it woull huve been so de-

sume  provisiun
10 secure, as umpires,
a tribupal sumewhat differently canstituted
from that whose appropriate duties is the
ordln.lry administration ol justice. Bui iu
[rhink. eonclusively, that the J
diciary were it designed 1

it is only necessary ta obs
t majorily of cuses, that court could
jurisdiction of the mat-
wver by be desiga-
el hy the Federal Guverament to commit a
violation ol the cvnstiution, it can he dune,
and always will be done in such & manner as
o diprive m~ canrt of all jurisdietian over
the aul o the ease, of the Lantl
sl b \uv‘mv\zlmut\ whetlier cunsts
itonal or unconstituniunal, it is adstlel
that the Supreme Gourt hnre ko jurisdiction
Supjiose Conzress shauld, tor th's acknos |-
edgd pnrpoae ol making an equal distribn.
tinn of the property of the country, amang
Stakes or indivhluals. proceed 1o lay taxes to

of the laws making those
arants be testedl before the Supreme Coust,
It would be in vain, that a State should come
hefors the Judges with an act appropriating
money to any of these objects, and ask of
the Court to decide whether these granis

were constitutional. They could nat even he
heard; the Court would say, they had noth-
ag to do with it; and they would say right-
iy. It is idle, therefore, to talk of the Su-
reme Court nﬂ'ordmg'nny security to the
States, in cases where their rights may be
violated by the exercise of unconstitutional
powers, on the part of the Federal Govern-
ment. On this subject Mr. Madison, in bis
orl says; “*But itis objected, that the ju-
dicial authority is to be regarded as the sale
€xpasitor of the constitution in the last re-
sort; and it may be asked, for what reason,
the ‘declaration by the General Assembly,
supposing it to he theoretically true; could be
required at the present day, and inso salemn
@ manner,

+On this objection it might be observeil,
first: that there may be instances of usurped
power, which the forms of the constilution
would never draw within the control of the
Judicial Department: Secondly, that 1f the
decivion of theJuticiary be raised abave the

stitution, the decisions of the ather Depart
menis, not carried by 1he forms of the con-
stitution before the Judlcxary.mml be e-
qually authorilative and Enal with the de-
cisions of that Depart ent. Bat the proper
answer to the objection is, that the resolu
ion of the General Assembly relafes to
(hose great and extraordinary n which

" the constitution may prove

authority of the sovereign parties to the con- | #

the [far the rights of 2 minority could be secused himself, who in 182

upreme Court take cognizance of the art [against the encroachments of majorities— | this emphatic manner:
aying the tax, or makmg the distribution? (olten acting under parly escitement, and not {to suppose, that eitber our State Covern- | to 1
Federal, or the | gove,

{unireguently under the influence of strong
interests. The moment that Constitation was
formed, the will of fhe majority ceased to be
the law, escept in cases, that showld be ae-
knowledged by the parties 1o it, to he with-
in the Constitution, and fo have been there-

arons, (exercising & delegated and strietly,
imited authority) pass beyond these limits,
their acts become null and void; and must
be declared to be so by the Courts, in enses
within their jurisdiction; and may be pro-
tates themdelves,
in eases not within the jurisdiction of the
Courts or of sxd}mlmt tmportunce to justify
such aninfeicnce. § will put the rase strong-
- Suppuar. in Y the Tanguage of Mr. d:fer-
Al Governmeat, in its thres |
ruling branches, should, (at some future day )
be fountl, “to be in combmation to sirip
their eolleagues, the State wuthorities, ol the
powers resecced by them, and to exereise
themselves all powers, furcign and domes
tic,” would Lbere be no ronstitutinnal reme-
dy against such an asurpation? 17 s, then
Congress is supreme, and your Conslitation
isnot worth the parchwent on which itis
written. What the geatleman calls the right
ol revolution would exist, wnd could be ex-
erted as well without a Goristitution as with
it.
it isin vain to tell us, that all the States
are fepreseated here. Representation
or may not afford security to the prople.
The only praetical securily against appres
sion, in representative governmen!
found m this, that thnse who impos
dens, are compelled to shave them. Wiere
there are conflicting intervsts, haweser, and
majority are raubled 1o impu ¢ burthens on
the minority, for their own dvantage, it is
nbvigus thal represeatation, on the part of]
that minarity, can huve no other effect than
to "furnish an apalogy for the injustiee,”—
What seearity would & representatian of the
American colonies, i the Brinsh Partia
ment, have afferded to our ancestors? What
wauld be the value of o Wust foda reqre-
entation thero now? OF what valie is our
here, on questions connected

the es:em‘nl n[.lns of m» patic
resolution supposes thai dangerous powers
not delegated, may not only be murpml and
execatel by the other Departmnts by
that the Judicinl Departments alia,may ex-
ereise or sunetion dangernus powers beyond
the grant of ihe constitotion, and conse

uently, that the ultimate right of the par-
tles to the constitation to judge whether the
campact has been dangerously violated,
wust extend (o violations by one delegated
authority, as well as by anather—by the Ju-
diciary, as weil as hy the Executive or Le-
gislative.

“However trae, therefore, it may be, that
the Judicial Department is, in all questions
submitted to it by the forms of the Cousti-
tntution, to decide in the last resort, this re-
surt must peeessarily bie ileemed (he Jast in
relativn to the authoritics of the other de-
partments of the Governmeut; not in rela-
tion to the vights of the parties to the ronstifn
tional o, from which the judicial as
well as the u(hl v dcpanmnlls hold their del
egaled tey On
delegation of puwer wonld annul
the wntharty of dels il the ean-
currence ot 1his Dy Lwitn the others
in usurped powees, nnght subvert £ g oever,
and beyond the possibie reach of any o
fulremedy, the very constitution winch all
were institnbud to presrsve.”

I, then, the Supeeme Court are not, and
from hetr eriganizstion, cannot be the um
pire in questions of conllictus suverriguy
the next point to be considered is, whether
Congress themselves possess 1he right of de-
ciding conelusisely on the extent of their
own powers, This, 1 know, is @ popular wu-
tion, ami it 15 foundel on the bbea, that asall
the States are represented here, lmthmyc1n
provail which is not in confornily with the
will of (he wojority—and 1t is supposed to
be a fepublic that the majority
must gosern. = e 1 acmil that mueh
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